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Oops, so sorry! 


Sorry, I forgot! . . . Sorry, I didn’t know! 
Sorry, how did I come to overlook that! . . . Sorry, I 
thought I was doing just right! . . . So sorry—and 
thus a little jar or slip or oversight in human affairs 
goes into the limbo of things forgotten and no cone 
the worse for it. 

Not so, however, with corporations and fulfillment 
of corporate duties. There, no amount of contrition 
on the part of a statutory representative can wipe 
out the consequences of an overlooked statutory 
requirement. A corporation, creature of law, must be 
kept in good standing before the law which authorizes 
it to be, and an “Oops, so sorry” will not avail with a 
judge or state official when non-compliance on the 
part of the corporation is shown. 

So the careful lawyer asks more than good inten- 
tions from his client's statutory representative. The 
client-company’s employes or business connections 
may be ever so reliable and ever so good-intentioned—- 
may be ever so willing to take the responsibility with- 
out any pay whatever—but that doesn’t help when a 
state tax has been overlooked, or the filing of a state 
report forgotten, or a change in the law or regulations 
not heard of, or notification of a legal summons mis- 
handled or delayed. 

“I advise statutory representation by an organiza- 
tion” says the careful lawyer—in other words, C T 
Representation. Cost? Procedure? Call the nearest 
C T office for full particulars. 
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Trends in Public Finance’ 


By ROSWELL MAGILL ** 


a dismal science. Public finance shares the 


Ws ana os has been called, with some justice, 
characterization. It is dismal because it is full 


_ of figures, and figures that have painful connotations 


it 


to us. Anyone of us can cheerfully remember that 


_ Joe Di Maggio won the American League batting 


championship this year with an average of 0.381. For 
a New Yorker, there is vicarious satisfaction in Joe’s 
achievement; and even for a Chicagoan, no pain. 
None of us can obtain a similar satisfaction from the 


. Treasury figures showing that 21.8 per cent of our 
| estimated national income went for taxes in the fiscal 
» year 1938. Perhaps we should take pride that our 

governments—federal, state, and local—can spend so 
» much; but rather we are apt to be depressed at the 


thought of the new house, the new car, or even the 
new suit of clothes we might have had, had our 


' personal-tax contributions been less heavy. Again, 


we cannot foresee the end of increasing governmental 


' expenditures in this unduly troubled world—if not 
' for relief, then for armament; if not for agricultural 


| benefit payments, then for veterans’ pensions. Finally, 


) fiscal science always has been technical as well as 
) unpleasant. Like the theory of relativity or the com- 





| position of the atom, we would rather leave the sub- 


ject to those strange mortals who love to delve in 
it, while we other men enjoy a freer air. Unfortu- 


| nately, however, this particular science no longer 


can be lightly pushed aside, as it possibly could have 


| been in 1913. It is increasingly the concern of every 


individual and every business. Its impact is by no 
means uniform. Some industries, like yours, have 
been singled out for special attention; some largely 
passed by. The fairness of the system as a whole can 
well be questioned; but to make it fairer, now that 
the demands for revenue are so great, requires con- 
sistent and intelligent effort by all of us. So while I 
ask your pardon in advance for this presentation of 
mine, which may try your patience, I am sure the 
subject itself is one about which every citizen needs 
all the information he can get. It is well that you 
are devoting several days to those tax topics which 
intimately concern all of you. It is my purpose to 
give you some general background and a forecast for 
the future that may serve to throw the subsequent 
papers on special topics into sharper relief. 


* Paper presented at the Twentieth Annual Meeting, American 
Petroleum Institute, Chicago, November 13, 1939. 
** Professor of Law, Columbia University, New York, N. Y. 
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“The Federal Govern- 
ment is not likely to 
abandon tax sources. 
Taxes are not likely to 
be reduced, but on the 
contrary, business will 
have to fight for the 
retention of the many 
provisions remaining in 
the laws which were 
designed to deal justly 
with particular situa- 
tions, but which cost the 
Government revenue.” 
* 





I cannot be very detailed; for a proper treatment 
easily would fill a book.1 I can at best emphasize a 
few of the broad trends in the fiscal system during 
the past twenty-five years, and point out the direction 
of our present fiscal policies. 


Increased Government Expenditures 


Two notable and closely-related movements during 
the past twenty-five years are now recognizable—one 
rather obvious and well-known, the other better known 
to economists than to the layman. In the first place, 
we have had an enormous increase in total govern- 
mental expenditures and in the total burden of taxa- 
tion—whether considered on a per-capita basis, or 
as a percentage of national income, or in the aggre- 
gate. Total governmental expenditures for the fiscal 
year 1913 are estimated, by the National Industrial 
Conference Board, to have been just under $3,000 
millions ($2,919 millions). Of this, about 23 per cent 
was federal, and the balance state and local. Tax 
collections were somewhat less, about $2,187 millions, 
which represented about 7 per cent of the national 
income.? Federal revenues came almost wholly from 


1 See e. g., Carl Shoup, et al., Facing the Tax Problem, Twentieth 
Century Fund, New York (1937). 
2 This was about $22.79 per capita. 
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customs, liquor taxes, and tobacco taxes; the only 
other major source was the corporation excise tax— 
a small cloud on the fiscal horizon—later to grow to 
cover a good part of the sky. The states relied mostly 
on property taxes; the localities almost wholly on 
property taxes, with aid in both cases from business 
taxes and liquor licenses. The income tax was virtu- 
ally unknown; so was the gasoline tax and the general 
sales tax. 


In the fiscal year 1938 total governmental expendi- 
tures, as computed by the U. S. Treasury,’ amounted 
to $18,199 millions, more than six times as much as 
was spent by our governments in 1913. Of this amount, 
only $14,811 millions was raised by taxes. It hardly 
could have been raised at all by the few taxes that 
were standbys in 1913. While all the old types of 
taxes were retained, and generally much more money 
was raised by means of them, we also witnessed 
through the quarter-century the growth of a number 
of new imposts, some of which are our most impor- 
tant sources of revenue today. Governmental revenues 
in 1938 represented nearly 22 per cent of the national 
income, according to the Treasury ; and the per-capita 
tax burden was $114.09. 


Increased Public Debt 


Coincident with the great increase in governmental 
expenditures in the last decade has been a large in- 
crease in the total public debt. Under depression condi- 
tions, tax receipts—although they reached an all-time 
high in 1938—have failed to equal outgo. Our gross 
governmental debt in 1913 is estimated to have totaled 
$5,721 millions.* In 1938 it was not quite 10 times as 
much, or $56,337 millions. Federal interest payments 
in 1938 of $926 millions exceed total federal expendi- 
tures for 1915 and prior years. To be sure, we may 
take some comfort in the fact that our public debt is 
still much less, per capita, than that of Great Britain. 
Nevertheless, we approach the present war in a very 
different financial condition from the one in which we 
approached the first World War. Tax payments under 
our present system were greater in 1938 than any 
during the previous war or thereafter ; and our debt is, 
of course, far greater. The pressure on the citizen and 
on business is already severe—as it was not in 1913-14 
—even before the present war requires additional 
turns of the screw. 


New Tax Sources 


In the second place, the greatly-increased scale of 
expenditure not only has required increased use of the 
taxes that existed twenty-five years ago, but has necessi- 
tated large-scale employment of tax sources that virtually 
were untapped then. Of these, there are four prin- 
cipal categories, each worth a paragraph of comment: 
the income tax, the general sales tax, the gasoline and 
motor-vehicle taxes, and the pay-roll taxes. Income 
taxes, corporate and individual, produced more money 
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in 1938 ($3,324 millions) than was spent by all our] 
governments in 1913. The history of the present federal } 
income tax dates from 1913, the year of adoption of the } 
Sixteenth Amendment. 
the income tax during the Civil War, but gave it up in 
1872. In 1894 a congressional attempt to reintroduce it} 
was thwarted by the decision of the Supreme Court in 
Pollock v. Farmers’ Loan and Trust Co.® holding it un- 
constitutional. The Sixteenth Amendment followed 
twenty years later, after a brief period during which a 


corporation excise tax, measured by income, was in ef-f 


fect. Several states had tried the income tax in the 


Nineteenth Century, but its modern history dates? 
At first, its) 
progress was slow; and even yet, it is a less important} 
source of state revenue than the motor-vehicle and 
But about two-thirds of the states} 
now tax individual income or corporate income, orf 
both. It is probably only a question of time until the} 
as, for? 


from Wisconsin’s adoption of it in 1911. 
gasoline taxes.’ 


income tax is used by virtually all the states 
example, inheritance taxes are used today. 





Sales taxes, other than the special excises on liquor} 
and tobacco, produced a negligible amount of income? 
in 1913. The general sales tax was not used at all. Ith 


came to us from Europe where, in 1918-23, it was 
“called upon as aid to fiscal systems wrecked by the 
drain of war and post-war expenditures and by un- 
controlled inflation.”* The general sales tax was} 


adopted by all the European belligerents except Great 
Britain, and by none of the European countries which} 
remained neutral. It has become an integral part off 
the fiscal system of most of the countries which} 


adopted it, and shows no indications of disappearing. 


If we can judge from European experience, then, the} 


sales tax has come to stay. In this country, West 
Virginia first enacted a general sales tax in 1921, but} 


the widespread movement toward its adoption began}, cay 
in 1929. It is now in effect in about half the states.f 
The federal government has never imposed a generalf 


sales tax. The Ways and Means Committee reported 


a bill for a general manufacturers’ sales tax in 1932, 


but the House decisively rejected the tax—adopting§ 


instead a long series of taxes on sales of particular 
commodities, many of which are in force today. The§ 


total yield of the general category of sales and excisef 


taxes—excluding gasoline, liquor, and tobacco—was 
$1,306 millions in 1938. 

The gasoline tax was introduced by Oregon in 
1919. It is now employed universally by the states, 


and by the federal government as well. Rates grad-§ 
ually have been increased, and counties and even 


cities have added additional levies. The gasoline tax 


now yields about one-fourth of total state revenues.f 


Motor-vehicle taxes yield about 12 per cent of total} 
state revenues. Whereas originally the proceeds of 
the tax were earmarked for roads, now they fre- 
quently are covered into the states’ general funds, and 
are subject to use for education or other general state 
expenditures. The motorist (and to a degree the 
petroleum industry) not only pays for the roads he 





%See Bulletin of the Treasury Dept., Aug. 1939, p. 4. The subse- 
quent figures on 1938 receipts and expenditures also are taken from 
this source. 


This was about $59.28 per capita. The per capita debt in 1938 


was about $432.65; The Conference Board Economic Record, Sept. 15, 
1939, p. 101. 
5 The total gross federal debt in 1913 was $1,193 millions. 


*157 U. S. 429, 158 U. S. 601. 


™$249 millions in the fiscal year 1938 from the individual income 


tax, $313 millions additional from corporate-income and privilege 
taxes, out of total state revenues of $3,857 millions (Bulletin of the 
Treasury Dept., Aug. 1939, p. 4). 

8’Haig and Shoup, The Sales Tax in the American States, 5. 
Columbia University Press, New York (1934). 


The United States had utilized 9 
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our! and his neighbors use, but he may pay for other gov- 





4 
deral | ernmental facilities completely unrelated to the motor 
f the) car. Gasoline and motor-vehicle taxes produced in 
lized) 1938 somewhat more than the general sales tax, or 
1p inj) $1,481 millions. 
ice it) Finally, pay-roll taxes—unknown in 1913—have 
rt in’ come to the fore as a major revenue source, primarily 
t un-)) to meet the demands for funds to provide for old-age 
y»wed— and unemployment-insurance benefits. In 1938 pay- 
ich af} roll taxes produced $1,450 millions—about half col- 
n ef-— lected by the federal government, and the 
1 thef) other half by the various state governments. 
dates) In 1913 property taxes were, by all odds, 
t, its) the major source of revenue to the govern- 
tant) ment, producing about half of the total 
and? collected. Customs, taxes on liquors and 
tates) tobacco, and business taxes—including li- 
e, or) censes—produced nearly all the rest. In 
‘| the) 1938 customs produced about what it did 
s, for) in 1913, but this was a minor part of the 
total. The eight great taxes in 1938 were 
iquor | property (not quite one-third of total col- 
come! lections), income (not quite one-quarter), 


ll. It motor-vehicle and gasoline, pay-roll, sales 





was} and similar excises, liquor and tobacco 
v the} (about one-tenth each), and estate and inheritance. 
y un-| The bulk of the revenue now is produced by taxes 
was} Virtually or wholly unused in 1913. 
Great f 
: sg Expenditures Analyzed 
vhich} This brief summary of fiscal history during the past 
tring.) twenty-five years, affords a basis for further analysis 
n, the » and appraisal of the two main developments I have 
West} sketched—the great increase in total governmental 
1, but ) expenditures, and the institution and rapid spread of 
— » several new forms of taxation. 
sneralf 
porn | Budget Balance 
bins | 1. Federal expenditures have proceeded from $692 
Re millions in 1913 to $7,626 millions in 1938, $9,210 mil- 
Thet lions in 1939, and an estimated $8,995 millions in 1940.° 
siti The 1938 figure is 11 times the 1913, the 1939 figure 
wast, More than 13 times, and the 1940 figure almost exactly 
““§ 13 times. Meantime state and local expenditures have 
on ing become more than 4 times as great as they were in 
soteall 1913 ($2,227 millions to $9,844 millions). State expen- 
vend » ditures increased much more rapidly than local expendi- 
yp oi tures. The tendency, then, seems to be toward an 
re tax increasing centralization of spending; the rate of 
onues. | Uicrease is somewhat proportional to the distance of 
- totalll the spending unit from the taxpayer. These dry sta- 
ads off {Stics in this respect may have in them the seeds of 
> fre- Some hitherto undiscovered natural law, a sort of law 
Le endl ot gravity 1n reverse. 
I state The great increases in national expenditures have 
.e thes been, of course, in the various items for relief, for 
ids he™ SOcial security, for agriculture, for national defense, 
» for pensions, for interest. Some of these can be cut, 
» particularly if the level of business activity increases, 
rivilece, 20d if farm prices are higher. But even a casual 
n of the analysis of the federal budget makes it clear that 
= expenditures would have to be cut more than one- 





* Bulletin of the Treasury Dept., Aug. 1939, p. 6. 
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third if the budget were to be balanced at present 
revenue levels, and that the figure involved is more 
than $3,000 millions. Something of the kind could be 
done, if business is good, but it could not be done in 
one year; and to do it at all would require not only 
a burning interest by Congress and the administra- 
tion in fiscal sanity, but an ability on the part of our 
leaders to persuade people to accept sacrifices. In 
my opinion, severe cuts in expenditures must be made; 
for I think the time comes in the-case of governments, 


«“ j : 
% Ties never has been a time when 


it was so essential for the citizen and the business man to keep 
alert, to understand as well as possible the general outlines, at 
least, of the tax system, and to present his problems and his 
point of view to the Government. 
real step forward in inviting business men and their organiza- 
tions to present their views to Washington.” 


The Treasury has taken a 


as in the case of a family, when the organization 
simply cannot afford all of the luxuries—desirable 
though they be—that an ingenious mind can think 
up. It is a source of real regret to me that the federal 
government has never really come to grips with its 
major fiscal problem in the past several years—the 
need for affirmative action to bring the budget into 
balance—but has devoted its attention to interesting, 
but much less vital, changes in the details of the 
revenue laws. Nevertheless, as a realist, I do not be- 
lieve for a minute that it is practically possible to 
return to the scale of expenditures of 1913 or even of 
the 20’s. It is practically possible to attain a level of 
national expenditures of $7,000 millions or $7,500 mil- 
lions, and fiscal health lies in that direction. Let me 
emphasize again, however, that even this moderate 
reduction in expenditures will require a determined 
fight. Neither laissez faire nor the war is going to solve 
our fiscal problems for us. A balanced federal budget 


is certainly one year, and probably two or three years, 
distant. 


Tax Coordination 


2. As means for the raising of greatly increased 
amounts of money, the four principal types of taxes 
introduced in the past quarter-century are in part 
excellent, in part doubtful. The employment of the 
income tax as a major source of revenue is wholly 
desirable; for it is recognized generally that the in- 
come tax is one of the best measures of the citizen’s 
capacity to pay. It has the further great advantage 
of encouraging tax-consciousness, of increasing the 
citizen’s interest in his government, its taxes, and its 
expenditures. The base of the income tax might well 
be broadened, by decreasing the exemptions, if other 
less-equitable taxes were eliminated at the same time. 
In the second place, a great part of total governmental 
tax collections, about one-third, still is being provided 
by the property tax. The property tax has been found, 
however, not to be a satisfactory means of collecting 
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revenue from intangible property, in which so much 
of our present wealth consists; and being levied ordi- 
narily at flat rates, it takes no account of the fact that 
capacity to pay taxes increases more than proportion- 
ally as wealth and income increase. For these reasons 
also, it is wise to supplement the property tax with 
such progressive rate taxes as the income tax and the 
estate tax. They are not easy taxes to administer, but 
our experience with them has been good. The prin- 
cipal defect in our present scheme of things is that 
the administration of the federal income tax and the 
state taxes has not yet been coordinated. The result 
is duplication in reports and examinations and, in the 
case of interstate businesses, burdensome calcula- 
tions, and even double taxation of the same items of 
income. We badly need to empower some representa- 
tive group to work out a proper division of sources 
of revenue between the states and the federal govern- 
ment, and an integration of those taxes which both 
may find it necessary to employ. 


Unsatisfactory Sales Taxes 


3. The great expansion of general sales taxes is 
much less to be commended, from the point of view 
of the objective student. Sales taxes take little account 
of ability to pay; for our individual consumption does 
not reflect accurately our income, and sales taxes are 
levied at a uniform rate on rich and poor alike. More- 
over, sales taxes are often concealed taxes. The tax- 
payer has not the burning consciousness of the size 
of the tax burden he is bearing that he has if he is an 
income taxpayer. Sales taxes in some states and local- 
ities are perhaps inevitable, when the need for revenue 
is as great as it is today. They provide a comparatively 
easy method of raising a great deal of money; their 
yield is fairly steady in bad times and good; and, 
once adopted, they seldom are repealed. Nevertheless, 
the proportion of governmental revenue raised thereby 
should not be increased, but diminished. 


The Gasoline Tax 


4. The gasoline tax, a special form of sales tax, 
shares the objections just mentioned, and presents 
some additional questions of its own. Originally it 
was justified on the benefit theory of taxation—as an 
appropriate means of compelling motorists to pay for 
the improvement of the roads they used. The tax was 
too successful as a money-raiser. The cost of collec- 
tion fell largely on the sellers of gasoline; the public 
paid without much protest, and continued to do so 
when rates were raised. The tax produced great sums 
of money. It was an easy step, then, for the states 
and localities gradually to provide that gasoline-tax 
revenue should be covered into the general fund, and 
thus be made available for ordinary public expendi- 
tures having nothing whatever to do with motoring. 
Authorities differ as to the extent of the diversion 
of gasoline-tax revenues to public purposes, other than 
road improvements. One recent calculation finds that 
17 per cent of total collections presently are being 
diverted, or about $131 millions.?° The factors to be 
taken into account are complex, and figures are not 





”F. G. Crawford, Motor-Fuel Taxation in the United States, 
69, Syracuse, N. Y. (1939), 
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readily available; so this calculation may not be abso- 
lutely accurate. Nevertheless, at least two questions 
confront us with respect to the great expansion of 
the gasoline tax in the past twenty years: (1) Should 
road improvements be paid for solely from gasoline 
or automotive taxes; and, (2) are such taxes a fair 
means for raising revenue for non-highway purposes? § 
As to the first question, it is clear that the benefits of 
good roads do not flow solely to the automobile-oper- 
ating portion of the public, nor do those benefits flow 
in any precise ratio to the use of gasoline by the par- 
ticular citizen. Some part of the cost of road improve- 
ments, then, ought to be paid for out of the general § 
revenues of the state. The second question is directed 
essentially at the equity of the gasoline tax itself. Un- 
like the income tax, the gasoline tax is not a particularly 
good measure of ability to pay; it shares the defects 
of the sales tax. Use of gasoline by no means varies 
directly with wealth or income. Further, the chief 
virtue of the tax as a practical matter—its ease of 
collection—has a darker side as well. The taxpayer 
pays the tax a few cents at a time without very much 
consciousness of the huge aggregate amounts which 
are being exacted from him and his neighbors. The 
tax is not very likely to provoke the interest in gov- 
ernment collections and expenditures which the prop- 
erty tax or the income tax does. The oil companies 
are aware of the size of the gasoline-tax burden, but 
the general public does not share their information 
fully. For all these reasons, it is undesirable to use 
the gasoline tax to pay the total cost of highway 


maintenance and improvement, and to extend its use ff 


as a source of revenue for general state or local pur- 
poses. 


Pay-Roll Taxes 


5. Finally, it is not easy to say just yet whether 
the pay-roll taxes are the best means of supporting § 
the social-security program or not. The general as- § 


sumption has been that social-security benefits should 
be paid for in this particular way, as a matter of 
course ; yet the fair conclusion is not quite so obvious. 
If the coverage is to be extended—as seems to be 
contemplated—to pretty much the entire population, 
a pay-roll tax will be difficult to administer in the cases, 
for example, of domestic servants and farm laborers. 
Moreover, so far as the tax on employers is concerned, 
a different form of levy well might be more equitable. 
I have no solution to suggest at this moment, but | 
think we should not regard the problem as com- 
pletely solved. 


Future Fiscal Developments 


We come now to the final stage of this discussion— 
a forecast of the fiscal developments of the future. In 
all prudence, we must discount very heavily any 
prophecy of this kind; because the fiscal cloth neces- 
sarily will be cut to fit the nation’s revenue needs, 
and our needs, in turn, will be conditioned by world 
events which cannot be worked out rationally in ad- 
vance like a problem in algebra. We must recognize, 
therefore, that we are essaying the impossible—to in- 
troduce order and certainty into a disorderly world. 
Nevertheless, the fiscal roads we have traveled during the 
past twenty-five years will not end abruptly tomorrow ; 
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some of them will continue largely unchanged. Some 
will be improved; some, of course, may be abandoned 
in favor of better highways. On the basis of the 
analysis we have just concluded, what reasonably can 
be foreseen? 


Equitable Tax Division 


There seems to me to be somewhat less likelihood 
of drastic changes in the state and local revenue sys- 
tems than in the federal. The property tax is apt to 
continue as the mainstay of the states and localities. 
General sales taxes and gasoline taxes are not apt to 
be abandoned, but possibly a campaign of public edu- 
cation with respect to their undesirable characteristics 
as major components of the tax system may prevent 
their further extension. The income tax probably will 
be adopted by additional states, and it is possible that 
the inheritance tax might be utilized to produce addi- 
tional revenue, to be substituted for that presently 
obtained from less desirable forms of taxation. Both 
of these changes turn, to some degree, upon the possi- 
bility of better codrdination of the state and federal 
taxing systems. It is conceivable, for example, that 
by agreement between the states and the nation the 
income tax, in substance, might be assigned to the 
federal government as a major source of revenue; 
while, in exchange, the inheritance tax might be as- 
signed to the states. Finally, we may look forward 
to considerable improvements in tax administration 
by the states and localities. The development of 
strong, well-trained state tax departments, charged 
with the duty of supervising the assessment and col- 
lection of taxes throughout the state, has been a most 
encouraging product of the past quarter-century. A 
tax system, however equitable on paper, is no fairer 
than its administrators. We have had too much ex- 
perience with the gross injustices resulting from tax 
administration by untrained, politically-appointed per- 
sonnel. Business has a very real money stake in clean, 
fair, efficient tax administration. 


Federal Burdens 


The federal revenue laws may well be changed in 
important respects. The gains and losses of the war, 
whether we enter it or not, will be felt most markedly 
by the national government, which, on the one hand, 
provides the army and the navy and, on the other, 
looks to a tax on profits and income for 40 per cent or 
more of its revenue. We enter this war period in a 
much different fiscal state from that we enjoyed in 
1914. Then our debt was low, our tax sources almost 
untapped. Today our debt is very great, our peace- 
time budget heavily unbalanced, our taxes imposed 
on a basis which yielded more in 1938 than our great- 
est collections during the first World War. We start, 
then, at a high tax level, and increases in rates or im- 
positions of new levies are bound to hurt. 


Reduced Spending 


So long as we do not enter the war, federal expen- 
ditures ought to be reduced. That they will in fact be 
much reduced is unfortunately not very likely. We 
badly need, however, to take a much more critical 
attitude toward demands for federal funds; to prevent, 
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if we can, the acquisition of vested rights in subsidies 
and payments—possibly once justified as emergency 
measures, but no longer necessary federal expendi- 
tures. The spending programs of the past six years 
have provided us with many useful and valuable 
public works, and have relieved emergency condi- 
tions. But steady federal spending in excess of reve- 
nue receipts does not seem to have restored our 
economic health. We must recognize that we do not 
have surplus revenues to spend; we are confronting 
critical and uncertain times; we shall have to make 
real sacrifices to meet our fiscal necessities. We should 
abandon at once any thought that in some magical 
way the war is going to balance our budget for us. 
A tax system adequate to balance even the present 
federal expenditures at present levels of business 
would be regarded as a monstrosity. I do not believe 
that there is much real hope that war profits will 
increase tax receipts so greatly that the budget can 
thereby be brought into balance in the next few years 
without any reduction in the level of expenditures. 


The Tax Base 


In any event, we may be quite clear that the federal 
government is not likely to abandon tax sources; that 
taxes on business are not likely to be reduced, but that, 
on the contrary, business will have to fight for the 
retention of the many provisions remaining in the laws 
which were designed to deal justly with particular 
situations, but which do cost revenue. The past few 
years have seen the elimination of consolidated re- 
turns, and of individual’s credit against the normal tax 
tor dividends; the imposition, in effect, of a tax on 
dividends received by one corporation from another ; 
the whittling-down of the corporate reorganization 
provisions. Most of these changes helped to increase 
the federal revenues, but they did not increase the 
fairness of the income-tax law. Corporate-tax rates 
have been increased, individual surtaxes have been 
increased, and a capital-stock tax and excess-profits 
tax added. It is very much in the cards that individ- 
ual personal exemptions may be lowered, and rates 
raised in the middle and lower brackets; and a real 
excess-profits tax laid upon business, along the lines 
developed in the first World War. These changes 
are almost certain if we get into the war, and they 
are quite possible even if we manage to stay out. 


Which Taxes? 


Our tax system as a whole is not a particularly 
equitable system. It is extremely difficult—indeed 
almost impossible—to preserve an equitable tax sys- 
tem when the pressure for revenue is very great. It 
was much easier to introduce refinements and equitable 
provisions in the tax laws in the 20’s—when there 
were federal surpluses—than it is now, when there 
are federal deficits. On the other hand, the need 
for a division of the tax load on as fair a basis as pos- 
sible is greatest when the load is heaviest. We badly 
need, for example, to have some commission clothed 
with authority to work out a plan for a better division 
of tax sources between the states and the nation; for 
the elimination of the present overlapping and dupli- 

(Continued on page 55) 

















are like an apple, where all you have to do is to 

take the skin off and you are right at the fruit. 
Others are like an onion, where you take off leaf by 
leaf and are always at the essence. The tax problem, 
however, is like an artichoke, where you have to wade 
through a great deal before you can get to the heart 
of it. 


The experience of the Special Corporation Tax 
Committee of the National Tax Association, whose 
report was recently rendered,’ fully justifies this bit 
of philosophical observation. The task assigned to 
this committee was to investigate and report upon the 
general problems involved in federal taxation of cor- 
porations, with particular emphasis on what to do 
about taxing corporate undistributed profits. After 
a long period of “wading through,” the committee 
finally reached the heart of the problem, only to dis- 
cover that it had to “wade” through considerably 
more to get to the heart of a possible solution. 

In its deliberations, the committee recognized the 
insistent public demand for a tax program that will 
eliminate complications. It has become almost 
axiomatic to assume that simplification should be the 
predominating objective of any program of tax reform. 
Yet it does not take much analysis to conclude that 
mere simplicity is probably the last thing the taxpayer 
really wants. 

The committee found that, under the conditions 
obtaining in this country, the taxes that the Federal 
Government imposes on corporations must be designed 
to meet not one but several objectives. To select a 
single objective, such as simplicity, and to formulate 
a statute with an eye solely to its attainment in dis- 
regard of the repercussions upon other desirable ob- 
jectives, is obviously a program that cannot be 


i& HAS BEEN said that some problems in life 


* Certified Public Accountant, Grand Rapids, Michigan. 

1Submitted to the Thirty-Second National Tax Conference at San 
Francisco, October 16-19, 1939. Members of this special committee 
were as follows: R. C. Beckett, Gerhard Colm, Franklin S. Edmonds, 
Edwin D. Evans, Mark Graves, M. Slade Kendrick, Arthur H. Kent, 


Federal Taxation of 


Corporations 
By FRANK E. SEIDMAN* 


supported by reasonable men, genuinely concerned 
about the common good. 


Furthermore, any practical program for the taxa- 
tion of corporations must recognize the existing 
pressure for tax revenue. We are all beginning to 
realize that we must face heavy taxation now or 
eventually face the music. In considering this pres- 
sure for revenue, the income tax must perforce be 
heavily leaned upon. As the tax on personal income 
and corporate income is obviously interlinked, it be- 
came incumbent upon the committee to explore the 
implications of personal income taxation in relation 
to the entire problem of the corporate tax and par- 
ticularly in relation to the undistributed income of 
corporations. 


Our purpose here is to accompany the committee 
on its explorations, bear witness to the problems, and 
review the emergent conclusions.” 


I. Duality in the Taxable Unit 


During the past quarter century, the income tax 
has become the corner-stone of our federal revenue 
structure. It is recognized as the most accurate in- 
strument yet devised for fixing the tax liability of 
individuals in terms of relative ability to pay. How- 
ever, there has been a duality in the taxable unit that 
has battered the principle of ability to pay. In the case 
of proprietorships and partnerships, the individual has 
been treated as the taxable unit. As for corporations, 
however, though they are essentially nothing more 
than associations of individuals, the business enter- 
prise has been the taxable unit. The relative rate 
structure as between both units has been such that, 
on the whole, advantage accrued to locking up income 
in corporate enclosures and thus avoiding the income 
tax otherwise applicable to the personal owners of 


Godfrey N. Nelson, Thomas Reed Powell, Frank E. Seidman, William 
A. Sutherland, and Robert Murray Haig, Chairman. 

2Only the majority viewpoint of the committee is here discussed 
and frequently in the very language of the report, or in close para- 
phrase of it. 
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the income. This has meant the inequitable exclusion 
from the personal income tax of substantial and sig- 
nificant elements of income. 

That corporate income should go undistributed is 
not the point involved. Savings by corporations are 
at least as important as savings by individuals. What 
is more, savings by corporations are fundamentally 
the savings of the individuals who own the corpora- 
tions. If income savings of the individuals are taxable 
to them, as they are, why, on principle, should there 
be an exception or even difference in treatment for 
savings of individuals clothed in corporate dress? To 
exempt such savings is not only grossly unfair to 
those having other forms of savings but also provides 
a broad avenue for avoidance, since the individual 
who desires to escape a tax on his savings need only 
throw them into the form of corporate savings to 
accomplish his object. 


The inequity conceded, the problem then is what 
to do about it. Various possibilities for bringing, 
directly or indirectly, corporate savings into the per- 


sonal tax account of their proprietors, were considered 


by the committee. Four of them in particular came 
in for study and critical analysis. These were: (1) the 
inventory method; (2) the partnership method; 
(3) the compulsory distribution method; (4) the 
compensatory tax method. Each of these will be 
briefly reviewed. 


The Inventory Method 


The inventory method would measure income on 
the basis of comparative annual valuations of the 
taxpayers’ interests. Undistributed profits would 
thereby register their effect on value, just as would 
all other significant factors. The business entity as 
such, corporate or otherwise, would not be income 
taxable. The valuation of the investment of individ- 
uals in enterprise would automatically absorb the ups 
and downs of the operating results of business. Ac- 
cordingly, the inventory method, in theory, offers a 
completely satisfactory solution to the problem of 
applying the personal income tax to undivided profits 
of corporations. Unfortunately, however, these theo- 
retically perfect results cannot be anticipated in actual 
practice. Valuations cannot readily be made for all 
types of investment, so that the administrative and 
controversial problems would be insuperable. Be- 
sides, value fluctuations are not always influenced 
solely by earnings or other instrinsic factors. There 
is also doubt as to the availability of this method 
on legal grounds. The committee, accordingly, was 
unanimous that the inventory method is not the 
vehicle that will produce a practical solution to the 
problem of bringing corporate savings or undistributed 
profits into the personal tax account. 


The Partnership Method 


We next come to a consideration of the partnership 
method. This involves essentially treating corpora- 
tions for income tax purposes as if they were partner- 
ships, so that the stockholders become taxable on 
their distributive shares of the corporate profits whether 
distributed or not. Furthermore, as in the case of 
partnerships, the identity of the items of income is 
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preserved, as they pass through the corporate conduit, 
thereby earmarking those accorded special treatment, 
like tax-exempts, capital gains and losses, etc. In 
short, the partnership method does work out precise 
equivalence of treatment, whether the enterprise be 
conducted by its owners in proprietorship, partner- 
ship, or corporate form. 

There are, however, some “buts.” To attempt to 
view all corporations in omnibus fashion for this pur- 
pose, would be to lose grips with reality. The close 
corporation may, except for its legal aspect, really 
be a partnership. Imputing the undistributed corpo- 
rate profits to its stockholders is no strain. However, 
when we get to the public corporation with, say, one 
hundred thousand stockholders, we cannot so glibly 
say that in the practical realm of taxation, they have 
sufficient command over the undistributed corporate 
profits to be personally taxed on them. Even aside 
from this, the frequency with which blocks of stock 
are traded in, plus the complications of many corpo- 
rate structures, would make it a difficult task to assign 
the undistributed earnings to the proper parties in 
interest. Furthermore, as in the case of the inventory 
method, the legality of the partnership method, ap- 
plied on a compulsory and comprehensive basis, is not 
free from doubt, although from the recent trend of 
decisions it is quite possible that this method would 
gain the stamp of approval from the Supreme Court. 
It certainly would have validity if the application of 
the partnership method were on an optional basis 
or was recognized as a device to prevent wholesale 
avoidance. 


The Compulsory Distribution Method 


Then there is the compulsory distribution method 
of bringing all of the corporate profits into the tax 
accounts of the individual owners. This method 
forces distribution of the corporate earnings to the 
shareholder, either by arbitrary prescription or by tax 
penalties sufficiently heavy to make it financially fool- 
hardy for a corporation not to distribute. In terms 
of ultimate tax result, the effect is like the partnership 
method, since the shareholders will personally ac- 
count for all of the corporate earnings. To force cash 
distributions would be disastrous in depleting work- 
ing capital. But cash distributions are not requisite. 
The Supreme Court willing, simple stock dividends 
or even mere information certificates that advise each 
shareholder of his pro rata share of the undistributed 
earnings, would suffice and would be easiest and most 
desirable. That the Supreme Court might be willing 
is an attractive speculation considering that the 
Eisner v. Macomber*® decision was rendered by a five to 
four vote by a court of different complexion from the 
present one. It is recognized, however, that even if 
it should be held that stock dividends are taxable no 
matter what their form, problems in the application 
of the compulsory distribution method would still 
arise in respect to corporations so situated as to make 
it impossible, for legal or other reasons, to fully and 
promptly distribute all their profits. 

The three methods so far touched upon approach 
the problem primarily from the side of the individual 
shareholder and attempt to secure a reflection in his 


3252 U. S. 189, 207; 40 S. Ct. 189; 1 ustc {| 32. 
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accounts of his interest in the corporate profits. In 
essence, these methods look upon the corporation not 
as a taxable entity, but as a mere conduit. Under the 
normal workings of all of these methods, the corpora- 
tion would not pay an income tax. The revenues from 
income taxes, as such, would be derived from those 
imposed on individuals. The fourth and last type of 
approach which the committee considered takes the 
opposite tack. It concentrates attention upon the cor- 
poration. It is known as the compensatory tax method. 
It aims to tax corporations at a rate calculated to 
produce for the Treasury approximately the same 
amount as the shareholders in the aggregate would 
have paid had the profits been completely and promptly 
distributed. 


The Compensatory Tax Method 


The compensatory tax may take on many forms. 
It can be coupled with a scheme of readjustment 
whereby, when the corporate profits are distributed 
and the stockholders report the dividends, credits, and 
rebates to the stockholders are allowed for the tax 
paid by the corporation. Or the plan may make little 
or no provision for future readjustments, but, instead, 
consider dividends from personal tax entirely exempt, 
since the profits were tax-paid by the corporation. 
While either may be satisfactory from the Treasury 
standpoint, the compensatory tax, without the credit 
and rebate feature, would conceal in its rough average, 
gross discrimination as among individual shareholders. 
Thus, if 25 per cent on corporate profits is the assumed 
compensatory rate, there would be the same 25 per 
cent draft on each stockholder’s share of the corporate 
profits, in utter disregard of the fact that one stock- 
holder may be a widow whose personal income tax 
rate is 5 per cent and another may be a millionaire 
whose rate is 75 per cent. 


The Motive Method 


Before considering the possible solutions to the 
basic problem within the range of the four general 
methods touched upon, a word may be in order about 
the government’s efforts through Section 102 to 
penalize corporations that accumulate surplus for the 
purpose of avoiding surtax for shareholders. This 
may, perhaps, be classified as a fifth type that, for 
convenience, can be styled the motive method. The 
committee did not feel that this method went to the 
fundamentals of the problem. In the first place, mo- 
tive is difficult of proof, and that undoubtedly accounts 
for the relative impotency of the provision up to 
this time. But, even if it were effective, it would 
still create disparity in tax between earnings properly 
accumulated by corporate enterprise and earnings 
accumulated for the same purposes by the unincor- 
porated business. The motive method is very much 
like the two firemen at the fire of a large building. 
One of them wanted to throw a teacup of water on 
the blaze and the other argued against it. Obviously, 
the building was done for, no matter who won the 
argument. Section 102 is a teacup when what is 
required is a full-sized hose. 


We may therefore rejoin the four methods con- 
sidered—inventory, partnership, compulsory distribu- 
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tion, compensatory tax—and see what they have to 
offer in terms of finite solution 


II. Corporations in Three Categories 


The committee concluded that it was not feasible to 
use any one of the four methods exclusively for all 
corporations, but that a solution might be found in 
the application of one or more of them to given classes 
or groups of corporations. Accordingly, the committee 
recommended that corporations be divided into three 
categories—(1) close; (2) general; (3) special. 

Close corporations would include all those whose 
capital structure is simple and whose securities are 
not distributed among many holders. (The committee 
did not concretely define the characteristics of a close 
corporation.) Such corporations would be taxed by 
the partnership method, to the full limits to which 
the method can be extended. The partnership method 
would thus apply to all but the few thousand corpora- 
tions that have a large public following or are affected 
by some special considerations. Even the excepted 
categories could, under the committee’s recommenda- 
tions, elect to be taxed on the partnership method. 
In any event, in respect to close corporations, they 
would be treated for tax purposes like what they 
really are—a partnership of individuals. 

In the second class, general corporations, fall the 
public corporations and those with complicated capital 
structures. To this class the compulsory distribution 
method would be applied. That is to say, they would 
be subject to an undistributed profits tax at rates so 
high as to assure complete distribution of earnings. 
These distributions would be considered made, by any 
form of stock dividend or information certificate. 

In the third class, special corporations, come cases 
carved out of the first and second categories, where, 
because of type of business or for legal or other 
reasons, it is impractical to apply the partnership or 
compulsory distribution methods. In other words, 
this would be the “relief” group. To them, the com- 
pensatory tax method would be applied, with pro- 
vision for credit or rebate to shareholders, for divi- 
dends received by them from profits that had been 
subjected to the compensatory tax. 

The compensatory tax won favor among some of 
the members for even a wider area. Some advocated 
its exclusive application (rather than the compulsory 
distribution method) to the general corporation in 
addition to the special. The entire majority favored 
the compensatory tax for all corporations, should the 
partnership or compulsory distribution methods be- 
come unavailable for legal or other reasons. It was 


concluded that it was better to tolerate the injustice | 


of an average rate than to continue the present “ex- 
emption” to undistributed corporate profits. 
Though the committee was concerned primarily 
with the broad general scheme of corporate income 
taxation, it took occasion to point out that sound 
substantive provisions are essential for the imple- 
mentation of any plan. It accordingly directed atten- 


tion to the fact that if progress is to be made towards 9 


more equitable taxation, it is of utmost importance 

that the tendency recently in evidence to define the 

net income of corporations in an arbitrary fashion be 

revised, and that taxable income should be identified 
(Continued on page 52) 
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Determination of Gain or Loss 


Upon the Sale of Stock or Stock Rights’ 


By PAUL D. SEGHERS* 


HERE have been four The Effect of Section 214 of the Revenue In the Gowran case the 


and a half milestones 

in the taxation of stock 
dividends (including rights) 
—the four decisions of the 
Supreme Court in Eisner v. 
Macomber, Miles v. Safe 
Deposit & Trust Co.,? Kosh- 
land v. Helvering,® and Hel- 
vering v. Gowran,‘ and the 
abortive attempt, in Sec. 214 
of the Revenue Act of 1939, 
to lay down comprehensive 
statutory rules for the de- 
termination of the basis of 
both old and new stock in 
all cases involving the dis- 
tribution of stock dividends 
and rights. 

Thumbnail sketches of 
these four decisions will be 
given as a background for 
the present discussion. In 
Eisner v. Macomber, the 
Supreme Court held that 
the mere receipt by a com- 
mon stockholder of addi- 
tional shares of common 
stock as a dividend did not 
constitute income taxable 
under the Sixteenth Amend- 
ment. 

In Miles v. Safe Deposit 
& Trust Co., the Court held 
that where a common stock- 
holder received rights to 





Act of 1939 on This Subject Is Discussed Court had before it the 


question of the basis of 
stock received as a dividend 
under circumstances sub- 
stantially the same as in the 
Koshland case. The Court 
there held that, since the 
transaction whereby the 
stock dividend was received 
did not come within any 
exception to the general 
rule that cost is the basis 
to be used in determining 
gain or loss on the sale of 
property, and the _ stock 
dividend had no cost to the 
taxpayer, the basis of the 
shares so received was zero. 
For many years prior to the 
Koshland case the Bureau 
had ruled that the cost 
(or other basis) of the old 
stock should be apportioned 
between the old and the 
new in all cases in which 
stock dividends and rights 
of any kind were received. 
The Koshland case necessi- 
tated a radical change in 
this rule, and left a great 
field of uncertainty, only 
partially clarified by the 
Gowran decision. 

All this tended to pro- 
duce many inequitable re- 


subscribe to additional shares Paul D. Seghers sults, and it was in an 


of common stock, a portion 

of the cost of the old shares must be allocated to the 
rights in determining the taxable gain realized upon 
the sale of such rights. 

In the Koshland case the Court held that where a 
stockholder receives as a dividend, stock giving the 
stockholder an interest different from that which his 
former stockholdings represented, such a dividend 

| constitutes income which could be taxed under the 
Sixteenth Amendment, and that in computing gain 
on the sale of the old stock, its cost is not to be 
| reduced on account of such dividend income, “whether 
5 or not Congress has taxed it as of the time of its 
© receipt.” 


; * Paper read October 26, 1939 before the Federal Tax Forum, New 
= York City. 

: ** New York City; Certified Public Accountant, IHinois—also New 
ki York by reciprocity. 


attempt to correct this situ- 
ation that Congress enacted Sec. 214 of the Revenue 
Act of 1939. Briefly summarized, Sec. 214 provides for 
an allocation of the basis between the old and new 
stock in all cases except those in which this rule would 
produce inequitable results because gain or loss (or 
income) with respect to either the old or the new 
stock was determined in a prior year in accordance 
with some other method. 

Sec. 214 undoubtedly will accomplish much good. 
However, upon a careful study, it will be found that it 
has two defects: (1) the failure to provide specific statu- 
tory rules (which the Ways and Means Committee 
Report stated were included in the bill) to cover all 








1252 U. S. 189, 40 S. Ct. 189, 1 ustc ff 32. 
2259 U. S. 247, 42 S. Ct. 483, 1 ustc {| 66. 
3298 U. S. 441, 56 S. Ct. 767, 36-1 ustc fj 9294. 
4302 U. S. 238, 58 S. Ct. 478, 37-2 ustc { 9571. 
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the exceptions enumerated therein to the general rule 
of allocation and, (2) the failure to give full weight 
to the Constitutional objections indicated in the Miles 
v. Safe Deposit and Trust Co., Koshland, and Gowran 
cases, to certain of the new provisions contained in 
Sec. 214. 
This paper deals with the following aspects of the 
subject: 
The purposes sought to be accomplished by Sec. 214, 
The period covered, 
Summary of provisions, 
The general rule of allocation of basis, ; 
Exceptions to the general rule as prescribed in Sec. 
214 and as interpreted in the new Regulations (T. D. 
4938), 
6. Determination of holding period, 
7. Source of distributions. 


MnP wr 


1. The Purposes Sought to Be Accomplished 
by the Provisions of Sec. 214 


The intentions of Congress in enacting Sec. 214 
of the 1939 Revenue Act are stated in the following 
portions of the Ways and Means Committee Report: 


“Great confusion exists under the present law with respect 
to the basis for computing gain or loss upon the sale or 
exchange of stock or stock rights acquired in nontaxable 
distributions and with respect to the basis for computing gain 
or loss upon the sale or exchange of stock upon which such 
distributions have been made. 

“The provisions of the bill relating to stock dividends and 
rights are designed to afford a clear and unequivocal statutory 
basis, with respect to both past and future taxable years, for the 
rule of allocation upon which taxpayers, the Treasury Depart- 
ment, and Congress have alike relied. 

“Subsections (a) and (d), taken together, form a unified 
scheme whereby complete equity is achieved regardless of when 
the new or old stock is sold. In general, an allocated basis, 
relied upon in the past by the taxpayers and the Government 
alike, is prescribed in all cases except those in which a differ- 
ent basis was determined by adjudication, or by the taxpayer’s 
action in conformity with the Treasury regulations which, 
in special cases, provided for other than an allocated basis. 
In these latter cases, under the bill the basis of any stock 
remaining shall be determined upon the same principles as those 
which governed the determination of the basis of the stock 
previously sold. Your committee therefore believes that section 
214 contains a completely proper and equitable solution to the 
confusion now existing with respect to basis in stock dividend 
cases.” (Italics supplied.) 


These are highly desirable objects, and the provi- 
sions of Sec. 214 will accomplish them in the majority 
of cases. However, Sec. 214 fails to prescribe rules 
for the computation of the basis in the case of certain 
exceptions enumerated therein, and it is these excep- 
tions which will require especial study. 


2. Period Covered 


It is interesting to note that Sec. 214 of the Revenue 
Act of 1939 not only adds a new section to the Inter- 
nal Revenue Code and amends other sections, but also 
provides corresponding “rules,” not incorporated in 
the I. R. C., which are in effect amendments to all 
prior Revenue Acts. Thus, the Internal Revenue Code 
has already ceased to contain all current changes in 
the Revenue Acts. These amendments—the new sec- 
tion 113(a)(19) and the amendments to sections 
115(d) and 117(h) of the I. R. C—although applica- 
ble only with respect to sales in taxable years begin- 
ning after December 31, 1938, necessarily prescribe 
rules for the determination of the basis and the period 
held in connection with distributions of stock or stock 
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rights at any time after February 28, 1913. Likewise, 
the rules prescribed in Sec. 214 for the determination 
of income or gain or loss upon the receipt or sale 
of stock or rights in taxable years beginning prior 
to January 1, 1939, as well as the holding period, 
under the 1938 and prior Revenue Acts, also apply 
where there have been such distributions at any time 
after February 28, 1913. Fortunately, the wording 
of the rules relating to both periods is identical. 


3. Summary of Provisions 


Sec. 214 contains provisions relating to: 


(a) The determination of the basis of stock or rights sold 
(and the taxability of amounts included in gross income 
upon the sale of stock rights), 

(b) The determination of the holding period in the case of 
stock dividends and stock rights, and, 

(c) A clarifying amendment of the provisions of Sec. 115(d), 
I. R. C,, relating to “Other Distributions from Capital.” 


4. General Rule of Allocation of Basis 


Sec. 214 provides as a general rule that where stock 
or stock rights, both referred to as “new stock,” are 
received with respect to “old stock,” the basis of the 
“old stock” shall be allocated between the “old stock” 
and the “new stock,” under regulations to be pre- 
scribed by the Commissioner with the approval of 
the Secretary. These regulations have been issued as 
T. D. 4938, and will be discussed later. This is a 
return to the general rule which was contained in 
the regulations and accepted quite generally by both 
taxpayers and the Treasury prior to the decision of 
the Supreme Court in Koshland v. Helvering, supra, 
and should present few problems which have not 
already been settled more or less satisfactorily in 
the past. In the case of distributions in years begin- 
ning after December 31, 1935, this general rule of 
allocation applies only where the nature of the “new 
stock” is such that “its distribution did not constitute 
income to the shareholder within the meaning of the 
Sixteenth Amendment to the Constitution.” 


5. Exceptions to the General Rule 


So far so good, but there are a number of situations 
which are specifically excepted from the application 
of the general rule of allocation. This in itself would 
not prevent Sec. 214 from fully achieving the objects 
for which it was intended, if it likewise provided rules 
to be applied in the case of these exceptions. But, 
unfortunately, that is what it fails to do, except for 
a single exception—where rights were sold in a taxa- 
ble year beginning before January 1, 1939, and the 
entire proceeds were included in gross income (and 
other conditions met), Sec. 214 in effect provides that 
the basis of these rights for the year of sale shall be 
zero, and implies that the basis of the “old stock” shall not 
be reduced on account thereof. (Sec. 113(a)(19)(B), 
Bs. he Need 

The foregoing has been summarized as briefly as 
possible, in order to present the single case in which 
a basis is, in effect, definitely prescribed with respect 
to one of the cases excepted from the general rule. 


In the other five cases, it will be necessary to refer | 


to the other provisions of statute (which do not cover 


any of these exceptions specifically), the decisions of 4 


the Supreme Court, and the Regulations, in order to 
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determine, for any year not yet finally outlawed, the 
basis of “new stock” or “old stock” in such year. 

Even in the case of this one exception, the defjnite- 
ness afforded by the statutory provisions is subject 
to question on Constitutional grounds, since a refusal 
to allow any recovery of capital in the case of a sale 
of stock rights, the receipt of which did not constitute 
income taxable under the Sixteenth Amendment, has 
been held unconstitutional by the Supreme Court in 
Miles v. Safe Deposit & Trust Co. of Baltimore, supra. 

What are the cases excepted from the general rule 
of allocation? This question may be answered in 
three ways: By referring to subparagraphs “B,” “C,” 
and “D” of Sec. 113(a) (19), I. R. C. (added by Sec. 
214 of the 1939 Revenue Act) which define them in 
such detail that any attempt to restate them would 
only be confusing; by means of illustration (see page 
53), which has been done in the tabulation prepared 
in connection with this paper, showing the applica- 
tion of these exceptions in determining the basis of 
“old stock” and “new stock” under different condi- 
tions; or by stating in general terms the nature of 
the cases so excepted from the application of the 
general rule of allocation—that is, those cases in which 
the basis of old or new stock has, before the enact- 
ment of the Revenue Act of 1939, been determined 
otherwise than by allocation, and not theretofore cor- 
rected (or sought to be corrected). 

It must be recognized that, aside from those cases 
in which the proceeds of rights have been included 
as income, in accordance with the option formerly 
contained in the Regulations, the cases coming within 
these exceptions will be comparatively rare. Never- 
theless, we must be prepared to recognize and deal 
with them. The fact that so many tax cases reach 
the Supreme Court, which so often overturns generally 
recognized “principles,” would tend to show that the 
simple, obvious provisions of statute are quite fre- 
quently overlooked, and conclusions stated in the 
Regulations are accepted without question for years, 
until finally realized to be without statutory authority. 
Hence, if the matter is of sufficient importance in any 
case, it may be necessary for us to determine for our- 
selves what is the statutory basis, aside from the pro- 
visions of the Regulations. 

The statute provides, in Sec. 113(a)(19)(B), 
I. R. C., and Sec. 214(e)(2) of the Revenue Act of 
1939 that where rights have been sold (before 1939) 
and the entire proceeds included in gross income, no 
part of such proceeds shall ever be excluded from 
gross income for the year of sale, and that the basis 
of the “old stock” shall be determined without regard 
to the general rule of allocation provided that the tax- 
payer has not, before June 29, 1939, asserted (“by claim 
for a refund or credit or otherwise”) that any part of 
such proceeds should be excluded from gross income. 

The last provision is important. Its application may 
be illustrated by the facts in the appeal of Walter 
E. Buck, 40 BTA No. 83 (promulgated September 8, 
1939). In that case the petitioner had included in 
income the entire amount received in 1933 from the 
sale of certain stock rights, (common on common) 
without deduction of the cost basis properly allocable 
to the rights sold. The Board followed Continental 
Bank & Trust Co. of N. Y. v. U. S.,5 19 Fed. Supp. 


519 Fed. Supp. 15, 37-1 ustc {| 9235. 
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15, in holding invalid the portion of Art. 58 of Regu- 
lations 77 which granted to taxpayers the right to 
include in gross income the entire proceeds from the 
sale of subscription rights, applying the doctrine that 
“the authority given the Secretary of the Treasury 
to make rules and regulations for the administration 
of the revenue laws does not include the power to 
alter or amend such laws.” 


In the Buck case the Board allowed as a deduction 
the loss sustained upon the sale of the said rights in 
1933, computed by deducting from the proceeds an 
allocated portion of the basis of the “old stock.” This 
decision is correct in requiring the method of alloca- 
tion prescribed in Sec. 214(e)(1) of the Revenue Act 
of 1939, only on the assumption that the taxpayer had, 
by filing petition with the Board, before June 29, 1939, 
asserted claim for the exclusion from gross income of 
a portion of the proceeds from the sale of such rights 
in such manner as exclude the transaction from the 
scope of the exception referred to above (Sec. 
214(e)(2)). However, it is interesting to note that 
the Board, in its decision, failed to make any reference 
to the provisions of Sec. 214 which governed this case, 
indicating, in turn, that counsel for the petitioner may 
have failed to draw to the attention of the Board this 
provision of statute. 

The Buck case, supra, cites Miles v. Safe Deposit & 
Trust Co. of Baltimore,® in which the Supreme Court 
held that: “the subscription right of itself constituted 
no gain, profit or income taxable without apportion- 
ment under the Sixteenth Amendment” and that only 
so much of the proceeds of sale as represented a 
realized profit over and above cost constituted taxable 
income. 

In that case, as in the Buck case, the rights were 
issued to common stockholders, giving them the right 
to subscribe to additional shares of the same class of 
common stock. In both these cases it was held that 
only the excess of the proceeds over the allocated 
portion of the cost of the rights sold could be taxed 
as income. 

From the foregoing, it will be seen that there is a 
serious doubt as to the authority of Congress to pre- 
vent the exclusion from gross income, that is to say, 
to tax as income, such portion of the proceeds from 
the sale of rights as represents a return of capital. 

On the other hand, where the rights give an interest 
different in character from that represented by the 
“old stock,” and hence are taxable, any provision of 
statute which would require an allocation of the basis 
between the “old stock” and the rights would appear 
to be contrary to the result reached by the Supreme 
Court in Koshland v. Helvering, supra. 

It is true that the Supreme Court based its con- 
clusion in the Koshland case largely upon its recogni- 
tion of: “Congress having clearly and specifically 
declared that in taxing income arising from capital 
gains the cost of the asset disposed of shall be the 
measure of income... .” However, the Supreme 
Court in that case likewise pointed out that “the Sec- 
retary of the Treasury is without power by regulatory 
amendment to add a provision that income derived 
from the capital asset shall be used to reduce cost.” 





6 Supra, Note 2. 
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Looked upon in this light, and considering the rea- 
soning applied in the Miles, Koshland, and Gowran 
cases, supra, it seems quite possible that the Supreme 
Court will insist that the theory applied by it in the 
Koshland case is the correct theory to be applied in 
determining the basis of all “old stock” with respect 
to which “new stock,” taxable as income under the 
Sixteenth Amendment, has been received, whether 
before or after 1936. The Supreme Court may hold 
ineffective the attempt of Congress to reverse this 
rule by legislation, since the reduction in the basis of 
“old stock” on account of the receipt of “new stock” 
subject to taxation under the Sixteenth Amendment 
would constitute a rule whereby a return of capital 
would be taxed as though it were income. 

It is also to be emphasized that Sec. 113(a)(19)(B), 
I. R. C. (and the corresponding provision of the 1939 
Revenue Act) except from the application of the gen- 
eral rule of allocation those cases where the entire 
proceeds from the sale of rights have been included 
in gross income (and no claim asserted for the elimi- 
nation of any portion thereof). The use of the words 
“entire proceeds” is so clear and unambiguous that 
it would appear difficult to stretch it to afford relief 
in cases where the entire proceeds have been reported 
as a capital gain, but only a portion included in gross 
income, by reason of the application of the percent- 
ages prescribed in Sec. 115(a). 

The new Regulations (T. D. 4938) appear to sup- 
port this view, as the exact language of the statute is 
used therein in regard to the inclusion of the entire 
proceeds in gross income. Likewise the Ways and 
Means Committee Report offers little encouragement 
in this connection, in view of the repeated references 
to the inclusion of the entire proceeds in gross income. 

As to the basis of the “old” and “new” stock in the 
cases coming under the foregoing exception, the Reg- 
ulations ignore the questions raised above, providing 
simply that: 

“No part of the proceeds of such sale (of rights) shall ever 
be excluded from gross income for the year of the sale, and 
the basis for determining gain or loss from a subsequent 
sale or other disposition of the stock in respect of which the 
rights were acquired shall be the same as though the rights 
had not been acquired.” 

This will considerably simplify matters provided so 
much of this provision of the Regulations as relates 
to the inclusion in gross income of the entire proceeds 
of the sale of rights is not subsequently found invalid, 
as occurred in the case of Art. 58 of Regulations 77, 
referred to above in connection with the Buck case. 

The next exception to the general rule of allocation 
is prescribed in subparagraph (C) of the new sub- 
section 113(a)(19), which reads as follows: 

“Subparagraph (A) (prescribing the general rule of allo- 
cation of basis) shall not apply if the new stock was acquired 
in a taxable year beginning before January 1, 1936, and there 
was included, as a dividend, in gross income for such year 
an amount on account of such stock, and after such inclusion 


such amount was not (before the date of the enactment of 
the Revenue Act of 1939) excluded from gross income for 


such year.” 

This provision is clear as to what cases come within 
it. However, it does not provide any rule to be applied 
in lieu of the general rule of allocation in determining 
the basis of the old and new stock in such cases. The 
Ways and Means Committee Report states that: “In 
such cases, of course, the basis of the new stock will 
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be its fair market value at the time of distribution.” 
The new Regulations provide that: 

“In such cases, the basis for determining gain or loss with 
respect to the old stock shall be the same as though the stock 
dividends or the stock rights had not been acquired, and the 
basis with respect to the stock dividend or stock right shall 
be an amount equal to that at which such stock dividend 
or stock right was included in gross income for the year of 
its acquisition.”—T. D. 4938; Sec. 20 B.7(b). 

The conflict between the Regulations and the Com- 
mittee Report is to be noted. There is nothing any- 
where in the statute which would appear to authorize 
any provision in the Regulations which would require 
using as a basis of such “new stock” the amount 
theretofore returned as a dividend in lieu of its fair 
market value when received. However, aside from 
this conflict, it is to be kept clearly in mind that the 
statute nowhere specifically prescribes the basis of 
“new stock” received, before or after 1936, as a divi- 
dend subject to tax under the Sixteenth Amendment. 
Hence, in the absence of any specific statutory provi- 
sion, the general provisions of the statute relating to 
the determination of basis, interpreted by the Supreme 
Court in the Gowran case as requiring the use of a 
“zero basis” in the case of such new stock, would 
appear to be controlling. Such an interpretation is, 
of course, to the disadvantage of taxpayers, but it is 
better to be on guard against this situation than to 
be taken unaware. 

The third exception, contained in subparagraph (D) 
of the new Sec. 113(a) (19), relates to cases in which 
the basis of old or new stock was ascertained (in a 
“final determination” before the ninetieth day after 
June 29, 1939) “by a method other than that of alloca- 
tion of the basis of the old stock.” 

This exception is likewise clear as to the cases 
coming within it. However, it too fails to prescribe 
what basis shall be used in lieu of the general rule 
of allocation, which does not apply to the cases com- 
ing within this exception. The Regulations state that : 

“In such cases, the basis for determining gain or loss with 
respect to the remaining shares shall be fixed in a manner 
consistent with the prior determination to the end that, the 
sale or other disposition of all lots being considered, the 
taxpayer will have effected ultimately a tax-free recovery 
of the total cost or other basis of his original shares, and 
no more.”—T. D. 4938, Sec. 20 B.7(c). 

Undoubtedly, this is a “consummation devoutly to 
be wished.” The foregoing provisions of the Regula- 
tions express substantially the same thought as is 
expressed in the Ways and Means Committee Report. 
However, it will be observed that the statute does not 
so provide or, in fact, make any provision for the 
determination of the basis of either old or new stock 
in a case coming within the said exception. Hence, 
here too it is necessary to look outside of the statute 
for rules for the determination of the basis of old and 
new stock in cases coming within this exception. 


6. Determination of Holding Period 


The statute prescribes that if the basis of “new 
stock” is determined in accordance with the general 
rule of allocation, there shall be included the period 
during which the “old stock” was held prior to the 
receipt of such “new stock,” “under Regulations pre- 
scribed by the Commissioner with the approval of 
the Secretary.” The effect of this provision is to “tack 
(Continued on page 53) 
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| DOUBLE TAXATION BY 


THE STATES 


A NEW TAX HAZARD 


By GEORGE L. KAPPES* 


preme Court handed down an inheritance tax 

decision which has caused such surprise, shock 
and provocation as the two rendered on May 29 last, 
namely, Curry v. McCanless (Scales Estate)' and 
Graves v. Elliott (Brown Estate). The spectre of dou- 
ble taxation has once again reared its ugly head. The 
ghost, it seems, had not been laid—the procession of 
precedents to the graveyard marches on. 


Tal = in many years has the United States Su- 


Early Situation Confusing 


When a man dies, it is necessary for the executor of 
his will to have stock certificates transferred from the 
name of the decedent to the name of the executor. 
Many years ago it used to be that the executor had 
to get tax waivers from and pay inheritance taxes to 
the state in which the decedent lived and also the state 
or states in which the companies were incorporated. 
For example, if he found a share of New York Central 
Railroad stock in the estate, he had to get waivers 
from and pay taxes to six states—New York, Penn- 
sylvania,. Ohio, Illinois, Michigan and Indiana—for 
the company had taken over railroads which were 
organized in those states and each one of them claimed 
the right to tax the shares of the parent company. 
In many cases the cost to the executor in determining 
which states had to be dealt with, what to do, etc., 
exceeded the amount of the tax and in every case 
delays were extremely irritating. Principally to avoid 
such delay and expense, many people transferred 
stocks to personal holding companies, the much ma- 
ligned “incorporated pocketbooks.” 


Reciprocity Laws 


The matter became so unbearable that finally in the 
“twenties,” after various national conferences of state 
taxing officials, reciprocity legislation was worked out 
whereby one state said, in effect, “We will not tax 





* Counsellor at Law, New York, N. Y. 
+307 U. &.. 357, 59 S. Ct. 900. 
77 Uz S. 363, 59'S. Ct. 913. 





the stocks and bonds or other intangible personal 
property of the residents of another state, provided 
that state does not tax such property when owned by 
our residents”—and a movement was started to secure 
reciprocity legislation in every state. Such reciprocal 
statutes are now in force in twenty-two states and 
the Territories of Hawaii and Alaska (See Table, 
Group 1, page 17). Where a decedent resided in one 
of these reciprocal states, it seems clear that his stocks 
and bonds and other intangible assets would not be 
taxed by any other reciprocal state. 

Thirteen other states have gone further by enacting 
statutes which restrict their death taxes on estates of 
all non-residents to real property and tangible per- 
sonal property (goods, wares, furnishings, etc.) sit- 
uated within the state, irrespective of the taxing laws 
of the state where the owners died domiciled. (See 
Table, Group 2, page 17). Hence, no matter where 
you die domiciled, your stocks and bonds would not 
be taxed by any of these Group 2 states. 


Decision of 1932 Made Reciprocity Unnecessary . 


Seven years ago, and while the reciprocity move- 
ment was well under way, the Supreme Court handed 
down a surprising decision which everyone believed 
made reciprocal statutes unnecessary. It was felt that 
the decision meant that intangible property could be 
taxed only in the state of which the deceased was a 
resident, for the Court said that “shares of stock, like 
other intangibles, constitutionally can be subjected to 
death transfer tax by one state only (First National 
Bank of Boston v. Maine*). This decision, coupled 
with several earlier decisions along the same line, 
caused a number of states to repeal their reciprocal 
tax exemption laws. They no doubt assumed that the 
principles of constitutional law laid down in these 
decisions gave adequate protection against the dan- 
ger of multiple taxation. Unfortunately, those prin- 
ciples seem now to have been abandoned and a new 
principle for determining the taxation of intangible 
property has found acceptance by the high court. 


3284 U. S. 312. 
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Many people are asking to what extent this new 
principle indicates a return to the confusion over con- 
flicting claims of various states to the right to tax, 
which existed before the Supreme Court had said that 
state death taxes on intangibles can be imposed only 
by the state of the decedent’s domicile. One would 
be rash indeed to attempt to predict the extent to 
which the Supreme Court will eventually carry its 
new theory of the constitutional power of the states 
to tax. However, we shall present a brief review of 
the new decisions and venture to answer some of the 
questions which they have raised. 


The New Cases 


Two cases were before the Supreme Court. Both 
of them involved similar situations. In one case 
(Curry v. McCanless—the Scales Estate) the grantor, 
who had died domiciled in Tennessee, had transferred 
stocks and bonds to an Alabama trustee, under a trust 
agreement which reserved to herself the power to 
change the beneficiaries of the trust by means of her 
will. The trust was otherwise irrevocable. At her 
death both Tennessee and Alabama claimed the right 
to tax the trust fund. 


In the other case (Graves v. Elliott—the Brown Es- 
tate) the settlor, while a resident of Colorado, had 
created a trust with a Colorado trustee. She had re- 
served the right to amend or revoke the trust and 
take back the securities which comprised the trust 
fund. After making the trust, she moved to New 
York and remained a domiciled resident of New York 
where she died without changing the trust or revoking 
it. At her death both Colorado and New York taxed 
the trust fund. 


The United States Supreme Court held, in the Scales 
case, that both Tennessee and Alabama could tax 
the Scales’ trust and, in the Brown case, that both 
Colorado and New York could tax the Brown 
trust. The court reasoned that if a person placed his 
property under the control of a state by bringing (or 
leaving) his property in that state, then that state had 
the right to tax the property and it made no difference 
that the state of the person’s domicile could also tax 
the same property. Expressed in the words of Mr. 
Justice Stone, who wrote the majority opinion, the 
new theory of the taxation adopted by the court is: 
“When the taxpayer extends his activities with re- 
spect to intangibles, so as to avail himself of the 
protection and benefit of the laws of another state 
in such a way as to bring his person or his property 
within the reach of the tax gatherer there, the reason 
for a single place of taxation no longer obtains. * * * 
There are many circumstances in which more than 
one state may have jurisdiction to impose a tax and 


measure it by some or all of the taxpayer’s intangi- 
bles.” 


Some Questions Raised by the New Decisions 


The court did not expressly overrule any of its 
earlier decisions, for the precise question (whether 
the state of a grantor’s domicile and the state where 
the trust property is located can both tax the property 
at the grantor’s death) had not previously been be- 
fore it. Nevertheless, the implications of the new 
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decisions are so far-reaching that it cannot be assumed 
that if similar questions should be presented to the 
present court those cases would be followed. What 
are some of these questions and how would the pres- 
ent court answer them, assuming that it would apply 
its new concept of state taxing powers? 


1. Shares of Stock Taxable by State of Incorporation—You 
die today owning a share of stock in a corporation organized 
under the laws of the State of North Carolina, whose exemp- 
tion statute was repealed. Can North Carolina, as well as 
your own state, tax the stock? 

The answer appears to be “yes”. In fact, one may safely 
predict that an affirmative answer is foreshadowed by the 
statement of the court in the Scales case, that “shares of 
corporate stock may be taxed at the domicile of the holder 
and also at that of the corporation which the taxing state 
has created and controls.” 


2. Stocks Possibly also Taxable by State Where Corporation 
Has Most of Its Property and Business—Suppose that this 
North Carolina corporation carries on most of its business 
and keeps most of its property in the State of Washington, or 
any other state which has no exemption statute. Can your 
own state, North Carolina and Washington tax your stock? 


Some attorneys, while admitting that your state and North 
Carolina could both probably tax the stock, feel that Wash- 
ington would be denied the power to tax by the present court. 
They rely upon the fact that although Mr. Justice Stone did 
not agree with the majority in the First National Bank case, 
above mentioned, and felt that the state of incorporation 
could tax, he did not, when voicing his dissent, disapprove 
of the principle of an earlier case (Rhode Island Hospital Trust 
Company v. Doughton*) that the state where a major portion 
of a foreign corporation’s property was situated and the 
major portion of its business was carried on did not have the 


right to tax shares of stock in the estate of a non-resident 
decedent. , 


However, it is submitted that this is not sufficient to 
predicate the assumption that the present court would hold 
that all three states could not tax the stock. It must be 
remembered that in the Scales case, the court cited but did 
not expressly overrule or express disapproval of a number of 
earlier decisions. Yet it cannot be assumed that if similar 
questions should be presented, the present court would follow 
these cases. 


3. Custodian Accounts Can Probably Be Taxed Where 
Located.—Suppose you have been maintaining a so-called 
custodian account in a state which, at your death, has no 
exemption statute protecting non-residents. Under such an 
arrangement, stocks and bonds are deposited with a bank or 
trust company which collects dividends and interest and 
executes sales and reinvestments at your direction. You 
retain legal title to the securities and at your death they pass 
under your will. 


It would appear that both your own state and the state 
in which the custodian is located could tax your securities. 
This would be so because the new decisions indicate that the 
state in which intangibles are actually located with any degree 
of permanence may tax them. 


Logically applied, this same principle that a state may tax 
intangibles owned by a non-resident decedent if they have 
an actual situs (physical location) in the state, would appear 
to render all securities left in the hands of a manager, or 
agent with power of investment, or even in a safe deposit box, 
subject to multiple taxation. 


A ruling that securities held in a custodian account or in 
a brokerage or agency account, or possibly even in a safe 
deposit box, can be taxed where located would not be sur- 
prising, since the court apparently intended to hold that the 
states should be no more limited in their taxing powers than 
the Federal Government and the court had already said, in 
an earlier case, that the Federal Government could impose 
an estate tax on bonds of foreign governments, foreign cor- 
porations and domestic corporations and municipalities and 
stock of a foreign government, which were held in New York 
by the agents of a citizen of Great Britain who resided in 
Cuba, for the purpose of collecting the income therefrom.’ 


#270 U. S. 69. 
5 Burnet v. Brooks et al., Exrs., 288 U. S. 378. 
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4. A State Cannot Tax Its Own Bonds Held by Non-residents. 
—Suppose you die owning the bonds of a state (other than 
your own) which does not have any exemption statute. 
Can that state tax the bonds despite the fact that you kept 
them in your own state? 


The probabilities are that the present Supreme Court would 
say “no”, for such a holding, in several earlier decisions,’ was 
not considered by Mr. Justice Stone to be contrary to his 
“benefit and protection” theory of taxation, which theory 
has now been adopted by the court, and the probabilities are 
that the court will not overrule these cases. 


How to Avoid Double 
Taxation in Certain Cases 


So much then, for the effect of the new decisions 
on situations most likely to face you as the owner 
of invested capital, such as the creation of revocable 
living trusts, the ownership of stocks and bonds, and 
the establishment of custodian and agency accounts. 
We have seen that the new decisions indicate that 
your interest in such funds can be taxed at your death 
not only by your own state but also by the state where 
the securities are located with any degree of perma- 
nence. The question naturally arises—What can you 
do to avoid double taxation on your stocks, bonds and 
other intangibles? You will find below lists of states 
showing those which are reciprocal (Table, Group 1), 
those which never tax nonresidents’ intangibles (Table, 
Group 2), and those which tax non-residents’ in- 
tangibles regardless of the tax laws of the nonresidents’ 
states (Table, Group 3). 

If you live in any of the states listed in Group 1 
or Group 2, you can create a revocable trust or main- 
tain a custody, agency or management account in any 
of these states without subjecting the fund to double 
taxation. However, consideration would have to be 
given to eliminating from the fund stocks of corpo- 
rations chartered by any of the states listed in 
Group 3. 


Table of Reciprocal Inheritance Tax Laws 
Group 1 
The following states and territories have reciprocal stat- 
utes which say, in effect, “Our state will not levy an inherit- 
ance tax on intangible personal property owned by a person 


domiciled in another state, provided that state does not tax 
our residents:” 


DOUBLE TAXATION BY THE STATES 
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state, irrespective of whether its residents are taxed by any 
other state: 


States 





Colorado (except where 
intangibles not taxed by 
state of domicile) 


New Jersey 
New York 
Rhode Island (except 
















Connecticut where intangibles pass 
Delaware under power of appoint- 
Florida (except where ment by will of dece- 

decedent is non-resident dent) 

of U. S.) Tennessee 
Maine Vermont 
Massachusetts Virginia 
Nevada 

Group 3 


The following states tax non-residents’ intangibles, regard- 
less of the tax laws of the non-residents’ states: 
States 












dents’ stocks and bonds 


Territories 

Hawaii Alaska 
States 

Arkansas (as to nonresi- Nebraska 


New Hampshire 


only) New Mexico 
California North Dakota 
Georgia Ohio 
Idaho Oregon 
Illinois Pennsylvania - 
Indiana South Carolina 
Iowa West Virginia 
Maryland Wisconsin 
Michigan Wyoming 
Mississippi 

Group 2 


Each of the following states taxes non-residents on only 
real estate and tangible personal property located in the 





* Farmers’ Loan and Trust Co. v. Minnesota, 280 U. S. 204; Beidler 
v. South Carolina, 282 U. S. 1. 


Alabama Montana 
Arizona North Carolina 
District of Columbia Oklahoma 
Kansas South Dakota 
Kentucky Texas 
Louisiana Utah 
Minnesota Washington 
Missouri 


If you live in any of the states listed in Group 3, 
you could avoid double taxation of your securities by 
keeping them home or by placing them in any of the 
states listed in Group 2 and by selling out stocks of 
corporations organized in any of the other states of 
Group 3. 


Tax Commissioners Explain Their Laws 


In New York State the prohibition against taxa- 
tion of stocks, bonds, notes and other intangibles 
owned by non-residents is embodied in the State Con- 
stitution, as well as in the Estate Tax Law. New 
York’s policy in this regard was explained in a letter 
of Mark Graves, President of the New York State 
Tax Commission, dated June 16, 1939, which was 
printed widely in New York newspapers. The Cor- 
porate Fiduciaries Association of Chicago, with a view 
to forestalling the removal by non-residents of stocks 
and bonds from Illinois banks and trust companies, 
obtained a statement from Illinois’ Attorney General 
calling attention to that state’s exemption statute. 
This grants exemption to a non-resident’s intangible 
property if the state of his residence taxes it or if 
such state does not tax intangibles owned by resi- 
dents of Illinois. Chicago newspapers gave this wide 
publicity. The Tax Commissioners of Ohio, Massa- 
chusetts and several other states also followed suit, 
and trust companies in such states thereupon adver- 
tised extensively in the newspapers, calling attention 
to their favorable local situations. 


New Tax Liabilities in Other Situations 


Now let us see whether the new decisions have 
given rise to new tax liabilities in certain other less 
usual situations, such as trusts which you may have 
created for the benefit of someone else, or trusts which 
others may have created for your benefit. Do the 
decisions affect your life insurance policies? 

5. Power to Distribute Property by Will May Result in 
Double Tax.—Suppose you provide in your will that your 
estate is to be held in trust during the life of your wife, she to 


receive the income and at her death the principal is to be 
disposed of as directed in her will. You die domiciled in 
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state X, but she survives you and dies domiciled in state Y 
and her will provides that the trust fund is to pass to certain 
persons. Can states X and Y both tax the trust at your 
wife’s death? 

It would not be at all surprising if the court permitted both 
states to tax. 

Your wife’s state (Y) would probably be permitted to tax, 
primarily because of her command over the property. Such 
a holding is not only indicated by the new decisions, but was 
foreshadowed when Mr. Justice Stone dissented from the 
majority im an earlier case* which held that the state of 
domicile of the person who had exercised such a power could 
not -tax. 

Furthermore, state X (your state) would also be allowed 
to tax, since the property is located there and the laws of 
that state must be resorted to in order to determine the 
validity of the exercise of your wife’s power to dispose of 
the fund. 


6. Proceeds of Your Life Insurance Taxable Only by State 
Where You Die—Suppose you have made a life insurance 
policy payable to your wife. Can the state in which the insur- 
ance company is organized, as well as your own state, tax 
the proceeds at your death? 

The court would probably permit only your own state to 
tax the proceeds. It would deny the state where the insur- 
ance company is organized the right to tax, for the reason 
that the court would refuse to extend the principle of the 
Scales and Brown cases to cover the taxation of a debt at the 
domicile of the debtor. To do so would necessitate overruling 
the Farmers’ Loan and Trust Company case which, as hereto- 
fore suggested, the present court would probably not do. 


7. Right to Withdraw Principal from Non-resident Trust 
Subjects It to Double Tax.—Suppose your father died domiciled 
in another state and left a will which created a trust for your 
benefit and, in addition to receiving the income, you could with- 
draw all of the principal for your own use at any time. Can your 
own state and the state where the trust is located both tax 
the property at your death? 

The answer would seem to be that both states can tax. The 
state where the property is located would have jurisdiction 
because you had permitted the property to stay there and 
enjoy the benefit and protection of the laws of that state and 
because you had left it “within the reach of the tax gatherer 
there.” 

The court would probably say that your own state could 
also tax because your right of withdrawal was the equivalent 
of ownership, “a potential source of wealth, having the at- 
tributes of property”, and its relinquishment at your death, 
in consequence of the non-exercise during your life, would 
probably be considered an appropriate subject of taxation. 


8. Irrevocable Trust in Which You Have No Right to Income 
or Principal Cannot Be Taxed at Your Death—Suppose you 
have created a trust in another state for the benefit of your 
family, but have not reserved any right to the income or 
principal, and cannot amend or revoke it in any manner. 

In such a case neither your state nor the state where the 
trustee is located could levy an inheritance tax at your death, 
for such a trust is nothing more than a completed gift. Nor 
would the Federal Government tax the trust at your death. 
However, there are certain types of irrevocable trusts which 
are taxed by the Federal Government under statutes upheld 
by the Supreme Court as being reasonably designed to pre- 
vent tax avoidance. Similar state statutcs would raise a very 
difficult problem of which state, the grantor’s state or the 
trustee’s state, has the right to impose the tax at the grantor’s 
death, or whether both states could tax. 


Double Personal Property 
Taxation Permissible 


So far, we have discussed only the possibility of 
new state inheritance or state estate taxes in a num- 
ber of different situations. However, it would seem 
that under the new principle of situs for tax purposes, 
established by the new decisions, double personal 
property taxes could also be assessed. For example, 
if you are a resident of Pennsylvania, or Michigan, 


* Wachovia Bank and Trust Company v. Doughton, 272 U. S. 567. 
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and you establish a fully revocable trust, or a cus- 
todian account, with a Delaware trust company, your 
own state (Pennsylvania or Michigan) can—and under 
their present laws, will—tax your interest in the funds. 

The State of Delaware can also tax such funds, 
but it so happens that Delaware will not tax, because 
that state has recently exempted all forms of personal 
property from taxation. The laws of Delaware have 
traditionally been attractive to both individuals and 
corporations, due we believe, primarily to the con- 
servative policy and limited financial requirements of 
the State. 

A ruling by the Supreme Court that your interest 
in a trust located in another state—even though the 
trust were created by someone else—can be taxed by 
your state, would probably be based upon your right 
to compel the trustee to pay the trust’s income over 
to you, or the principal, if you had the right to with- 
draw principal. Such a rule was foreshadowed by 
Mr. Justice Stone’s statement in Safe Deposit & Trust 
Company of Baltimore v. Virginia®* where, although 
the question was not before the Court, he said “If the 
question were here, I would not be prepared to go so 
far as to say that the equitable rights personam of 
the beneficiaries of the trust might not have been 
taxed at the place of their domicile.” Jurisdiction of 
the state where the trust is located to tax would be 
based on the fact that the property was enjoying the 
protection and benefit of its laws and that legal title 
to the property was vested there. 

The above are just a few of the questions raised 
by the new decisions. There are numerous other sit- 
uations in which there now is danger of double taxa- 
tion. The answers given are at best mere predictions, 
for one would be rash indeed to claim to know what 
the final result would be in any given situation when 
the question is presented to the Supreme Court. 


Summary 


While it is not possible to foretell the extent to 
which the Supreme Court will carry its new principle 
of situs for tax purposes, the new decisions may be 
said to furnish grounds for the following propositions: 


1. That reciprocal statutes are once more the only positive 
bar to double or even multiple taxation. 

2. That your stocks can be taxed by the states where the 
corporations are chartered, as well as the state in which you 
live, and possibly also by the state where the corporations 
do a major part of their business and keep most of their 
property. 

3. That if you deposit your securities with a custodian, 
manager, agent, trustee or broker, the state where they are 
located, as well as your own state, could probably tax. This 
might also be true with a mere safe deposit box located in 
another state. 

4. That if your debtor is domiciled in state A, that fact 
alone does not give that state the right to tax you, a resident 
of state B, where you retain in state B the physical evidence 
of the debt, such as bonds, notes, certificates of deposit and 
certificates of indebtedness. 

5. That if you live in a reciprocal state (See Table, Group 
1) or in a state which does not tax intangibles of non-residents 
(Table, Group 2) you will not be subjected to double tax if 
you place your securities in any of these states and switch 
out of corporations chartered in any of the states of Group 3. 

6. That if you live in a state which taxes non-residents’ 
intangibles, (Table, Group 3) you will not be doubly taxed if 
you keep your securities home or place them in states which 


(Continued on page 52) 
§ 280 U. S. 83. 
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Appraisal for Assessment of Intangible Corporate 
Property in Illinois’ 


By H. S. Marshall** 


FEW general observations are appropriate in 
A opening a discussion of the assessment and tax- 
ation of the intangible property of corporations. 

Without including assessments of railroad property 
or of the localized property of foreign corporations, a 
full value of about three hundred million dollars was 
placed upon the intangible property of Illinois cor- 
porations for the year 1938. Such assessments have 
not been of concern to many manufacturers because 
the method of computation has been such that after 
deducting the value of tangible property otherwise 
assessed from the value of the entire corporation, 
there has remained little or no value attributable to 
intangibles in many cases. This has not been true 
of service corporations owning little or no deductible 
tangible property. 

But with demands for revenue constantly increas- 
ing and with real estate unable now to maintain its 
value and tax-paying ability, and with a desire to 
decrease the tax rates, there is a trend toward an 
increase in the taxes on intangibles. In evidence of 
this we have seen the capitalization rate as applied to 
earnings of manufacturing companies halved, which, 
of course, doubles the value indicated by capitalizing 
earnings. If earnings tend to increase, the resulting 
estimates of value of intangibles may, for this reason, 
be startling. Similarly, we have seen a closer ad- 
herence to a mechanical method of determining a 
normal earning to be capitalized. This method is so 
designed that it tends to indicate a high capitalized 
earning value in a period of ascending earnings. We 
also see extensions of the tax base to include as tax- 
able property patents, copyrights and royalties which 
hitherto had been classed as instrumentalities of the 
Federal Government and, therefore, exempt.' 

Such action may be duplicated with respect to all 
instrumentalities of the Federal Government, and 
even to include bonds.? 

We find that already local taxes amount to one- 
third of the entire tax burden, and when combined 
with state taxes, to one-third more than the entire 
federal tax burden. It seems fitting to recognize the 
greater actual need for revenue and the fact that the 
administration of the Revenue Act has been vastly 
improved in recent years, but, on the other hand, we 
may well examine the administration in the light of 
probable increases in the taxes on intangible property 
of corporations. 


Weare confronted at the outset of any such exami- 
nation with the fact that any ad valorem tax involves 
judgment and that of all the ad valorem taxes that on 
intangible property is more difficult in this respect 
because, among other things, the judgment involves 
an ill-defined question of situs which alone determines 
whether the property is taxable at all in a given loca- 





H. S. Marshall 


tion. Nevertheless, the identical problem has been 
met and solved within reason in connection with other 
than property taxes, so it appears that any suggestions 
which we can develop will be in the direction of ad- 
ministrative interpretation rather than criticisms of 
the law itself. 








* Based on a paper read before the Illinois Manufacturers’ Asso- 
ciation, Chicago, Nov. 6, 1939. 
** Attorney at Law, Chicago. 


1 Fox Film Corporation v. Doyal, 286 U. S. 123, 52 S. Ct. 546 (1932). 
2 Graves v. New York ex rel. O’Keefe, 306 U. S. 466, 59 S. Ct. 595 
(1939). 
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Three Classes of Corporations 


The Revenue Act of Illinois * and the annual assess- 
ment procedures developed thereunder divide the as- 
sessment of the intangible property of corporations 
into three principal categories, each subject to a some- 
what different assessment procedure under the statute 
but all providing that it is the fair cash value of the 
property which is to be used as the basis of the tax. 


First, we have the assessments of railroad property. 


Second, the assessments of corporations created un- 
der the laws of Illinois, which assessments are, in 
part, made directly by the Illinois Tax Commission 
and, in part, by local assessors. This division of juris- 
diction gives rise to different, and in many cases, con- 
flicting methods and results. 


Third, the assessment of the property of corporations 
created under the laws of states other than Illinois to 
the extent that such property has a taxable situs within 
this state, 


The Administrative Problem 


The factual problem presented to the assessing officer 
is about the same in every case. The assessment for 
any one year is little, if any, indication of what it 
should be for the next year. Assessment involves 
valuation and the courts hold without exception that 
value is a matter of judgment‘ and not a matter of 
formula in any case for any purpose, moreover, the 
assessment work must be done within a period fixed 
by law. The volume of work to be done in a limited 
time is, therefore, great. Since it is ordinarily im- 
possible for the assessing officer actually to make 
the assessment personally, he is confronted with a 
choice of two procedures. He may delegate the exer- 
cise of judgment as would seem to be necessary under 
the law if judgment is to be exercised at all in indi- 
vidual cases, or he may approve formulas in an attempt 
to exercise a wholesale judgment at one time and 
leave the application of the formulas to subordinates. 
The latter has been and is the general practice sub- 
ject to judgment modification in some instances. In 
some cases the formulas which have been adopted 
find their bases in cost figures although the courts 
unanimously hold that cost is not synonymous with 
value for any purpose or in any case except by accident. 

The net result of these conditions and tendencies 
is a wholesale treatment and in many cases, if not in 
most, a mechanical valuation not reflective of any 
particular degree of judgment applicable to the particu- 
lar case, and perhaps differing substantially from 
actual fair cash value. We are speaking here, of 
course, of the full value first determined for all of the 
corporate property in the case of a railroad, or an 
Illinois corporation, or of the intangibles of a foreign 
corporation having a situs for taxation in Illinois. 
The determination of the value of all of the property 
of an Illinois corporation is the fundamental premise, 
of course, because unless the basic figure is correct, 
no application of debasement or equalization factors 
can result in uniformity. The highly questionable 
use of debasement factors by classes of property in 


$Tll. Rev. Stat. (1939), Ch. 120, 1 482, et seq. 












* People ex rel. Carr, County Collector v. Stewart, et al., 315 Ill. 
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Cook County is a broad subject in itself. We shall 
not have the time to go into it in this paper. 


Railroad Corporations 


The determination of the fair cash value of all of the 
property of a railroad corporation should be analagous 
in principle to the finding of the same figure for an 
Illinois manufacturing corporation, so it is worth- 
while to observe the methods used in the case of rail- 
roads. It was only in 1919 that the Tax Commission 
was given the duty of assessing railroads. Even then 
the assessments were required to be made by the same 
procedure as all other corporations. The allocation 
of value to classes of physical property presented a 
difficulty and in accord with progress in other states, 
the legislature in 1937 enacted an amendment provid- 
ing for what is called a unit assessment of all opera- 
tive property.° That meant in practice that the Com- 
mission tentatively valued the entire property, tangible 
and intangible, in one unit through a straight average 
of capitalized income over the next preceding five 
years, market value of stocks and bonds over the next 
preceding five years and the physical value found for 
the property by the Interstate Commerce Commis- 
sion. There might be a departure from the tentative 
assessment on hearing. 


Differences in Method 


Several differences in methods and results may well 
be noted at this point. Railroad income is capitalized 
at 6% as contrasted with 7% ordinarily used by the 
Commission, and ranging up to 21% in the case of 
purely service organizations like an advertising com- 
pany, whereas the form provided by the Assessor of 
Cook County uses a capitalization rate of 5%. Of 
course, the choice of the capitalization rate has a very 
important effect on the assessment. Again the Tax 
Commission uses as one valuation factor the physical 
valuation of railroads and this parallels its practice of 
adjusting book values to fair cash values in the case 
of other corporations, whereas the formula provided 
by the Assessor of Cook County appraises the in- 
tangibles of Illinois corporations through use of book 
values, so largely disregarding fair cash values. 


Two Capitalization Rates 


Railroads own a large amount of physical property. 
The use of a low capitalization rate by the Tax Com- 
mission in the case of companies having a large amount 
of physical property and a high one in the case of 
companies having a small amount of physical prop- 
erty is a loose recognition of the generally accepted 
principle that earnings from tangible property should 
be capitalized at a lower rate than earnings from in- 
tangible property in any estimate of value from earnings. 


Corporations Created under the Laws of Illinois 


Let us now consider the authority for, and the 
practice in, assessing the intangible property of cor- 
porations, other than railroads, created under the 









25, 30, 145 N. E. 600 (1924). 
5Tll. Rev. Stat. (1939), Ch. 120, | 561. 
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laws of Illinois. This is a property tax just as in the 
case of real estate. It was assessed rather indifferently 
prior to about 1933, and it is called a capital stock 
assessment. This is a misnomer because the term 
“capital stock” refers to all of the property,® whereas 
we are speaking of the excess of value of the entire 
corporation over the value of tangible assets other- 
wise assessed. It will be noted that if not otherwise 
assessed or if undervalued, a value of tangible prop- 
erty may be included in the corporate excess since 
such excess always is the difference between the value 
of all property and that of the tangible property. 
Now and then we hear it said—why be concerned 
about the assessment on tangible property of Illinois 
corporations, since the greater it is the lower the 
capital stock assessment becomes. This overlooks 
the fact that under present local assessment practice 
intangible property is assessed at a lesser proportion 
of its actual value than is tangible property, hence, 
the lower the assessment on tangible property, the 
lower the tax bill. It is assessable at the principal 
office of the company and the decisions authorize but 
one method of assessment.?’ The assessments on 
service organizations such as broadcasting, advertis- 
ing, and laundry companies are made by the Tax 
Commission. Manufacturing, mercantile, printing and 
coal companies are assessed by local assessors subject 
to rules of the Tax Commission. 


Supervision by Tax Commission 


The Revenue Act authorizes the Tax Commission 
to prescribe general rules and regulations not incon- 
sistent with law for local assessment officers relative 
to the assessment of property for taxation, which 
rules are binding upon all such local assessment officers 
until modified by a court of competent jurisdiction.® 


Rule 11 of the Tax Commission 


Pursuant to this statutory authorization as bearing 
on the assessment of capital stock, the Commission 
promulgated Rule 11 many years ago.® The rule as 
then stated required that on consideration, among 
other things, of the value of the stock on the market 
over a reasonable period, the books of the corporation 
and returns made to the Tax Commission and such 
other information as the Commission may obtain, an 
appraisement of the entire property, tangible and in- 
tangible, was to be made. From the aggregate figure 
so determined there was to be deducted the valuation 
of all tangible property otherwise assessed and the 
remainder, if any, was to be taken as the value of the 
capital stock, including the franchise. The term 
“capital stock” embraces all of the corporate property 
of all kinds and the value of the tangible property 
must be deducted to avoid double taxation.’° 


® Central Illinois Public Service Co. v. Swartz, et al., 284 Ill. 108, 
Ill. 119 N. E. 990 (1918). 

*Calumet & Chicago Canal & Dock Co. v. O’Connell, County 
Collector, 265 Ill. 106, 106 N. E. 452, (1914). 

STll. Rev. Stat. (1939), Ch. 120, § 611. 

* Rule No. 11, Illinois Assessors’ Manual (1935), 188. 

” People v. Commonwealth Edison Co., 367 Ill. 260, 274, 11 N. E. 
(2d) 408 (1937); Central Illinois Public Service Co. v. Swartz, et al., 
284 Ill. 108, 111, 119 N. E. 990 (1918). 

"Porter et al. v. Rockford, Rock Island & St. Louis R. Co., 
76 Ill. 561, 586 (1875); People’s Gaslight and Coke Co. v. Stuckart, 


APPRAISAL OF INTANGIBLE CORPORATE PROPERTY 21 


Rule 11 has been upheld by our Supreme Court so 
often * that while it leaves a judgment as to the ag- 
gregate value of all of the property to the assessing 
officer, there can be no doubt that there is but one 
way to assess the intangible property of a domestic 
corporation and that is first to find such aggregate 
value (not aggregate cost or investment)!” and deduct 
therefrom the value (not cost) of tangible property. 

The weakness in Rule 11 has been that it did not 
even come close to a description of the method by 
which aggregate value of all of the property should 
be determined. It referred to,the important factor of 
earnings only by inference. Likewise the Illinois 
decisions are silent, or practically so, as to a descrip- 
tion of the method, even though this is the basic 
question and even though the Rule has been before 
the court many times. The commitments of the deci- 
sions as to the use of earning power are limited to the 
statement that it is an important factor in determin- 
ing value.*® 

Th 1938 the Tax Commission revised Rule 11 so as 
to clarify it to some extent.* It now definitely re- 
quires as a first step the valuation of all property of 
the corporation, which is in agreement with the deci- 
sions. To do this, the assessing officer is required to 
consider first the average of market values of stocks and 
bonds with capitalized earnings. Where there are no 
market values of securities, he is required to consider 
the average of book assets adjusted to fair cash values 
along with capitalized earnings. 

The principal advance made in the revision of the 
rule lies: first, in the authority given to consider other 
facts pertinent to the particular company; second, in 
the provision that by earnings is meant those earnings 
of such a period as may be reasonable; and, third, 
that the rate of capitalization should be reasonably 
related to the circumstances of the type of company 
under assessment. 

There is nothing in the rule as revised which in- 
dicates a change in procedure previously developed. 
It does provide a more specific guide for local as- 
sessors in that the rule itself now makes as clear as 
it well can that the assessment is one of judgment and 
not formula and that a determination of aggregate 
value and not cost is the first step. If the rule went 
into more detail it might be held that it was intended 
to circumscribe the judgment of the local assessor 
which can only be done under the law to the extent 
of general guides. 


The Normal Earning to Be Capitalized 


It is seen, though, that the rule still provides no 
guide at all as to what is a normal earning, or what 
capitalization rate or rates should be applied, or how 
the several value factors should be combined to fix 
aggregate or unit value. The answer is not in the 


County Treasurer, 286 Ill. 164, 173, 121 N. E. 629 (1918); Calumet & 
Chicago Canal & Dock Co. v. O’Connell, County Collector, 265 Ill. 106, 
110, 106 N. E. 452 (1914). 

2 State Board of Equalization, et al. v. People ex rel. Goggin, 
et al., 191 Ill. 528, 538, 61 N. E. 339 (1901). 

13 People ex rel. McDonough, County Collector v. Grand Trunk 
Western R. Co., 357 Ill. 493, 192 N. E. 645 (1934); People ex rel. 
Little, County Collector v. St. Louis Merchants’ Bridge Co., 291 Ill. 
95, 125 N. E. 752 (1919). 

4 The Corporation Tax Service, Illinois, (1939), | 23890. 
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Illinois decisions nor has it been found in any deci- 
sions in property tax cases. In this sense, then, the 
problem is about where it was before the revision 
of the rule. 


Fortunately, authorities on finance, the United 
States Board of Tax Appeals, the United States 
Treasury Department, and state and federal courts, 
have many times considered carefully and at length 
this very problem as it arose in tax cases, usually in 
connection with the determination of capital gain, or 
in the assessment of death taxes based upon the value 
of the shares of stock. 


A representative decision of a Circuit Court of Ap- 
peals ** says that a normal earning should be judged 
from a period of not less than five years and that 
abnormal years, whether above or below the average, 
should be eliminated. Thus, unusually bad years may 
be offset by unusually good ones in order to get a fair 
average. Ina leading case in the State of New York 
a seven year average was used and the court said that 
this spreads it over a sufficient period of time to make 
generalization safe.’® 


In these and other typical cases the question of a 
normal earning is held to be one of judgment in the 
light of the particular facts and not of mechanics, 
through weighted averages as is the Illinois practice, 
or otherwise. Among the facts to be considered are: 
the character of the business; the hazards of opera- 
tion attaching to the particular business; the length 
of time the business has been in operation; the in- 
vested capital as divided between tangible and in- 
tangible property; the earnings of similar companies 
and potential competition from them; whether earn- 
ings fluctuate greatly ; capital requirements; dividend 
history ; and, any other pertinent facts.’ 


Any inquiry as to normal earnings involves a pre- 
diction of future earnings. It is the same problem 
that faces the investor. Past earnings are only useful 
as an indication of future earnings." It is estimated 
future earnings then, which should be capitalized, and 
in, a period of descending earnings, the taxpayer 
should be advantaged thereby. A line of decisions 
holds in effect that if there are no earnings there is no 
intangible value. They so hold because the method 
approved in these decisions is based primarily upon 
earnings.'® 


Rates of Capitalization 


Once having determined the normal earning, it is 
necessary to choose appropriate rates of capitaliza- 
tion. In no well-considered case that we can find is 
a single capitalization rate used. All of the facts in- 
dicative of normal earnings have a bearing on the 
choice of capitalization rates and particularly the rela- 
tion of the amount of tangible assets to intangible 


% White & Wells Co. v. Commissioner of Internal Revenue, CCA-2, 
50 Fed. (2d) 120 (1931). 

%In re Dupignac’s Estate, 204 N. Y. S. 273 (1924); In re Ball’s 
Estate, 146 N. Y. S. 499 (1914). 

" Otis Steel Co. v. Commissioner of Internal Revenue, 6 BTA 358, 
367 (1927). 

1% In re Estate of Jones, 23 Ohio App. 74, 155 N. E. 395 (1925); 
Great Northern Ry. Co. v. Weeks, State Tax Commissioner et al., 
297 U. S. 135, 139, 56 S. Ct. 426 (1936); Jamieson v. United States, 
10 F. Supp. 321 (1935); Illinois Assessors’ Manual (1938), 170. 

% In re Ulrici’s Estate, 182 N. Y. S. 516 (1920). 
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assets. The general holding is that in a hazardous 
business the investor should have at least ten per cent 
upon his tangible assets and that in a stable line a 
less return would be satisfactory. The weight of au- 
thority is to the effect that two capitalization rates 
should be used, one to estimate earnings which are 
attributable to tangible property and a higher one to 
estimate value of intangible property from the re- 
maining earnings. The reason is that earnings from 
tangible property are more stable and less hazardous. 


A study of fourteen decisions of the New York 
courts,” all finding the value of shares of stock for 
tax purposes, shows a range in capitalization rates 
applied to income for estimating the value of intangible 
property of from ten to fifty. The lowest, or ten. was 
used in the case of a very old, established corm:pany. 
All others are sixteen or higher, and fifty was used 
in the case of businesses carried on with considerable 
hazard. Most generally used is seven per cent for 
tangible property and twenty per cent for intangible 
property. 


Value from Stocks and Bonds 


A second important factor in estimating aggregate 
value of a corporation is the market value of its out- 
standing stocks and bonds, if such securities are regu- 
larly bought and sold. The shares of most companies 
to be assessed have no quoted market value and the 
conclusion drawn from decisions already referred to 
concerned closed corporations in most instances. 
Market value cannot be taken without analysis, of 
course. All of the shares of a sizable company could 
not be sold at one time. Market conditions some- 
times reflect anything but value. Sometimes the 
strength of affiliated companies lends a value which 
is not reflected by the earnings and assets of the com- 
pany under appraisal. 


An illustration of a type of fact which may be over- 
looked in the use of any formula, and which may have 
a profound effect on results, lies in the fact that many 
bonds derive a market value from their guarantee by 
other affiliated companies and not from the value of 
the property against which they are issued. This is 
commonly the case with railroad bonds. 


As recognized by Illinois assessing officers, an 
average of value derived from earnings, and a fair 
market value of shares where ascertainable, probably 
is a sound approach to an estimate of aggregate value 
of the property of a corporation. This approach should 
assume, of course, that both such factors are them- 
selves properly developed. Seldom are they properly 
developed, first, because the form furnished to the 
taxpayer does not provide for the furnishing of the 
necessary information and secondly, the taxpayer 
does not ordinarily volunteer it. 





20° Von Au v. Magenheimer et al., 100 N. Y. S. 659 (1906); In re Silk- 
man et al., 105 N. Y. S. 872 (1907); In re Keahon’s Estate, 113 
N. Y. S. 926 (1908); In re Rosenberg’s Estate, 114 N. Y. S. 726 
(1908) ; In re Ball’s Estate, 146 N. Y. S. 499 (1914); In re Gumbinner’s 
Estate, 155 N. Y. S. 188 (1915); In re McMullen’s Estate, 157 N. Y. S. 
655 (1915); In re Moore’s Estate, 161 N. Y. S. 142 (1916); In re 
Hearn’s Estate, 182 N. Y. S. 363 (1917); In .re Hall’s Estate, 170 
N. Y. S. 898 (1918); In re Flurscheim’s Estate, 176 N. Y. S. 694 
(1919); In re Ulrici’s Estate, 182 N. Y. S. 516 (1920); In re Bolton’s 
Estate, 200 N. Y. S. 325 (1923); and, Pett v. Spiegel, 202 N. Y. S. 
650, 658 (1923). 
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Value Indicated by Books 


How, then, shall a third factor, namely, the book 
cost, or book cost adjusted to fair cash value, be 
used? Where there is no quoted market value of 
shares, as is true usually except in the case of the 
larger corporations, the practice of the Tax Commis- 
sion is to average the value from earnings with net 
asset value, which means book costs adjusted to fair 
cash values, less current liabilities. Local assessors 
sometimes find a so-called net asset value without 
first adjusting book cost to fair cash value. It seems 
obvious that such an averaging of cost figures, which 
probably are largely unrelated to value, with value 
indicated by earnings, cannot be rationalized. Ap- 
parently the Tax Commission would agree to this 
statement because it says 7! that book costs often are 
carried at too high a figure, and it permits a write- 
down of twenty-five per cent without explanation. 


Value of All Corporate Property 


It would seem that on proper presentation of a well 
reasoned case where the market value of shares is not 
ascertainable, the courts of Illinois would approve a 
following of the precedents already referred to which 
limit the use of asset values to asset values of tangible 
property in order to determine the amount of earnings 
attributable to tangible property in the following way: 

Apply a rate of, say, 7% to fair cash value of 
tangible property. The amount so found will be the 
estimate of earnings from tangible property. If it 
exceeds the normal earning, then there is no earning 
from intangible property and no taxable value of in- 
tangible property. If the normal earning exceeds 7% 
of the value of tangible property, then the amount by 
which it so exceeds it should be capitalized at a higher 
and appropriate per cent, as already referred to, and 
thus the value of the intangible property is determined. 


Foreign Corporations 


Now what is to be said about the assessment of 
intangible property of corporations organized under 
the laws of states other than Illinois? 

It has long been recognized that that part of the 
intangibles having a situs in Illinois is here taxable 
as personal property. The difficulty lies in the mean- 
ing of the word situs. 

The shares of stock of the foreign corporation are 
taxable to the individual holder unlike the shares of 
an Illinois corporation, which are not. The capital 
stock of the corporation is not taxable under Illinois 
law as such. 


Domicile and Situs 


Just as it is many times difficult to determine the 
domicile for tax purposes of an individual, so it is 
difficult to say what part, if any, of the intangibles 
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have a situs in Illinois. These two inquiries are, in 
part, parallel. The domicile of an individual is a ques- 
tion of fact and intention.??, The terms “residence,” 
“abode,” and “domicile” are used interchangeably to 
mean the same thing and a person can have but one 
domicile.** Credits of a nonresident are taxable in 
Illinois if used and held by an agent in Illinois in the 
course of business of the owner, but money and choses 
in action are not taxable in Illinois and follow the 
residence of the owner if he is a nonresident, even if 
the debtor lives here.* It has been held that evi- 
dence of debt by an agent is immaterial,”> but real 
estate loans have been taxéd by the state in which 
made and where the agent conducting a business of 
mortgage lending for a nonresident principal is located, 
even though the papers were physically kept in an- 
other state.2® Similarly, if an owner is a resident it 
is immaterial that evidences of indebtedness are held 
by an agent outside the state.” An agent must have 
authority to invest and re-invest if situs for taxation is 
to be established in Illinois.22 Whether taxes have 
been paid is a fact to be considered in establishing 
either domicile or taxable situs.”® 

As recently as 1937 %° our Supreme Court had oc- 
casion to pass on the assessment of the intangibles of 
a foreign corporation and held in substance that in- 
asmuch as intangible property of foreign corporations 
is assessed under the same authority as comparable 
property of individuals, the legislature had followed 
the maxim that the situs of such property followed 
the domicile of the owner and that therefore the pre- 
cedents in the cases of individuals apply. But the 
court added that although the doctrine that intangibles 
may be taxed at their business location has found 
general acceptance, it had not been applied to a case 
like the one then before the court, and that no case 
could be found which extends this doctrine to net 
credits and franchises of a foreign corporation. Since 
this decision it seems to be accepted locally that a 
proportion of the intangibles of a foreign corporation 
cannot be allocated by use of a formula to Illinois. 

It also seems to be the present practice in our lower 
courts that only the assets actually identified with a 
branch office in this state are taxable if it is found 
that the general office is outside the state; that a 
majority of the officers reside and function outside of 
Illinois; that the directors’ meetings are held outside 
of Illinois; that the stock transfer ledgers are not kept 
within the state; that the receivables are not collected 
here; that the accounting is not done in this state; 
and, that evidences of investment are not physically 
kept in Illinois. 

Where the general office of the company is within 
the state, the present practice is to assume that the 
taxable situs of all intangibles is within the state with- 
out inquiring as to whether various operations of the 
company as just enumerated are also conducted within 








2!Tllinois Assessors’ Manual (1938), 178. 

» Hayes et al. v. Hayes et al., 74 Ill. 312 (1874). For an exhaustive 
discussion of domicile and its tax consequences see Texas v. Florida, 
306 U. S. 398, 59 S. Ct. 563 (1939). 

**In re Moir’s Estate, 207 Ill. 180 (1904). 

*Goldgart v. People ex rel. Joseph Goar, Collector, 106 Ill. 25 
(1883); Ellis et al. v. People, 199 Ill. 548 (1902). 


2 Reat et al. v. People ex rel. Gannaway, County Collector, 201 
Tll. 469 (1903). 


*% Metropolitan Life Insurance Co. of New York v. City of New 





Orleans et al., 205 U. S. 395, 27 S. Ct. 499 (1907). 

21 Appeal of Borden, 208 Ill. 369 (1904). The court held that proof 
of ‘‘business situs’’ elsewhere had not been made. The implication 
would seem to be that if established, no Illinois tax could have been 
imposed. 

28 Matzenbaugh v. People ex rel. Galloway, 194 Ill. 108, 62 N. E. 
546 (1901). 

29 Mitchell v. United States, 88 U. S. 350 (1875). 

% Wheelock Lovejoy & Co., "Inc., v. Gill, County Collector, 366 Ill. 
378, 9 N. E. (2d) 58 (1937), ‘noted in 31 Illinois Law Review 979. 
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the state. Thus, it has come about that some foreign 
corporations are assessed in this state on all of their 
intangible property, with the possible exception of the 
franchise, while others not having general offices here 
are assessed only upon that part of the intangibles 
which are localized at a branch office. 

An important consequence of the difference between 
assessment methods as applied to domestic and foreign 
corporations is that some of the latter are assessed 
on their intangible property at a greater sum than 
they would be if they were incorporated in Illinois. 

With reference to the limitations which taxpayers 
may expect the Federal Constitution and its final 
authority, the United States Supreme Court, to im- 
pose on the assessment of intangibles of corporations 
in Illinois, it may be stated generally that the Supreme 
Court probably would sanction the assessment, by a 
reasonable method, of not only that part of the intan- 
gible value of a foreign corporation, which has become 
an inextricable part of local business,** but also of a 
fair proportion of intangible values which have no 
definite situs elsewhere.**? The court has recently in- 
dicated that only very strict proof as to business situs 
elsewhere, and possibly not even that, will protect 
a domestic corporation from a tax upon the entire 
value of its intangible property.** Thus it would seem 
that taxpayers generally should look with more hope 
upon the Illinois Supreme Court and the laws of 
Illinois for protection than they can upon the United 
States Supreme Court which, especially since the 
addition of new Justices, seems committed to the 
proposition that double taxation is not unconstitu- 
tional even if unwise, and that “situs of intangibles” 
is an artificial concept.** 


The Amendment of 1939 


This is the situation, notwithstanding an amend- 
ment to the Illinois Revenue Act of 1939.3° The Act 
as amended provides that all intangible property used, 
held, owned, or controlled, by persons or corporations 
residing in this state shall be assessed, and, if to the 
owner, then in the taxing district where such owner 
resides. The amendment also requires that the intangi- 
bles of foreign corporations doing business in this state, 
which are located in this state and used in their busi- 
ness transacted within the state, shall be listed and 
taxed in the taxing district where the principal office 
or place of business of such corporation or person 
is located in this state; or if there be no principal 
office or place of business in this state, then at the 
place in this state where any such corporation or 
person transacts business. 


No assessment will be made under this amendment 
until the year 1940, so it now has only such meaning 
as we can see in it. It seems to provide three requi- 
sites to assessment of intangibles. The corporation 
or person must be doing business in the state, the 






31 Metropolitan Life Insurance Company of New York v. City of 
New Orleans et al., 205 U. S. 395, 27 S. Ct. 499 (1907); New Orleans 
et al. v. Stemple et al., 175 U. S. 309, 20 S. Ct. 110 (1899). 

2 Adams Express Co. v. Ohio State Auditor, 166 U. S. 185, 17 
S. Ct. 605 (1897); Wheeling Steel Corporation v. Fox, Tax Com’r, 
et al., 298 U. S. 193, 210, 56 S. Ct. 773 (1936). 

% Newark Fire Insurance Co. v. State Board of Tax Appeals et al., 
307 U. S. 313, 59 S. Ct. 918, (1939); Cream of Wheat Co. v. Grand 
Forks County, N. D., 253 U. S. 325, 40 S. Ct. 558 (1920). 
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property must be located in the state and it must be 
used in the business in the state. At first glance this 
would seem to be a clarification, but on attempting to 
apply these requirements, we realize that doing busi- 
ness in this state does not necessarily refer to a quali- 
fication to do business under the Business Corporation 
Act, and that location in the state does not necessarily 
mean physical location, as evidence of physical loca- 
tion is only admissible for what it is worth and is not 
controlling. 

The requirement of the amendment that the intan- 
gibles must be located in this state and used in the 
business in this state seems but another way of saying 
that they must have a business situs in this state. 
This is the same old question. This amendment may 
not be the additional legislation which our Supreme 
Court has repeatedly referred to as necessary in order 
to reach this class of intangible property.** It has not 
yet been held that it is the intention of our legislature 
to tax the intangibles of a foreign corporation to the 
corporation and also the shares of stock in the hands 
of individual owners. It would seem that the intention 
of the legislature was the reverse because the shares 
of stock of domestic corporations in the hands of indi- 
vidual owners are exempt where the capital stock is 
assessed to the corporation. The amendment makes 
no change in the prior Act with reference to the 
apparent parallel between the assessment of this class 
of property in the hands of individuals on a domicile 
basis and a similar holding in the hands of a corporation. 


It cannot be said, therefore, that the amendment clari- 
fies the situation. It is still to be determined under the 
facts in each case what part, if any, of the intangible 
holdings of a foreign corporation are so identified 
with business transacted in this state as to be assigned 
a business situs for taxation in this state. 


Legal Remedies 


It seems proper as a concluding part of this state- 
ment to consider the situation which arises where 
there is a violation of rules of law by assessors. Not 
all taxpayer claims are appealable to the courts. A 
first requisite to such an appeal in the usual case is 
that a hearing be had before the assessing authority 
possessing power under the statute to review the as- 
sessment. If the Tax Commission is the original 
assessor, then the hearing is before that body. If the 
assessment is made by a local assessor, then the hear- 
ing is before a Board of Review, or in Cook County, 
before the Board of Appeals. The presumption 
always is that the officer making the assessment has 
properly discharged his duty,*” and the taxpayer will 
not be heard except in cases where the tax is un- 
authorized by law or where it is assessed upon prop- 
erty not subject to taxation or where the property 
has been fraudulently assessed at too high a rate;** 

(Continued on page 55) 


357, 59 S. Ct. 900 (1939). Compare Farmers’ Loan & Trust Co. v. 
Minnesota, 280 U. S. 204, 50 S. Ct. 98 (1930). 
%Tll, Rev. Stat. (1939), Ch. 120, 1 499 and 538. 


3% Western Union Telegraph Co. v. Lieb et al., 76 Til. 172 (1875). 
% People ex rel. Quisenberry, County Collector v. Bates, 266 Ill. 


55, 107 N. E. 123 (1914). 


%3C, B. € Q. R. Co. v. Cole et al., 75 Ill. 591 (1874); Hettler Lumber 


Co. v. Cook County, 336 Ill. 645, 168 N. E. 627 (1929). 








% Curry, State Tax Commissioner et al. v. McCanless, 307 U. S. 
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The Effect of Taxes upon Prop- . 
erty Values in New England’ 


By EDWARD JONES** 


66 AXES have made fair land worse than worth- 
less, and TAXES have made good land worth 
LESS than it should be.” 

That statement appeared recently in an advertise- 
ment of one of our most highly-esteemed financial 
institutions, and it was printed in one of the widely- 
distributed financial magazines. My first reaction was 
that some outright alarmist wrote it. On further 
thought, however, I realized it carried a great deal of 
truth. I mention it now to show how some people 
feel about taxes. 


The value of real estate, as measured by its earning 
power, has suffered a double jolt during the past 
decade. Land, formerly considered to be the basis for 
all values, is in many cases becoming a decided lia- 
bility to its owner. 

Before we discuss the effect of taxes upon property 
values, let us agree upon a definition of this word 
“value.” Let us concern ourselves with values as 
determined by the market, and with values as deter- 
mined by return on, or productivity of, real property 
in the hands of the average producer or worker. 

It has generally been accepted that real estate should 
be worth at least one hundred times its monthly 
rental. Putting it another way, the cost of ownership 
is approximately one per cent of the purchase price 
each month. Some argue that ten per cent a year isa 
more accurate figure than one per cent a month. Per- 
sonally I believe that both estimates can be used—ten 
per cent per year for the man who owns his own home 
and is capable of keeping it in fair repair, and twelve 
per cent a year for the investor, granting that he is 
entitled to a return for administering his investment. 

Now, the annual expense of owning property in- 
cludes several items; namely, interest on the invest- 
ment, depreciation, insurance, water rent, assessments 
and taxes. 

If one per cent a month or ten per cent a year is a 
fair estimate of the cost of owning real property, that 
cost may be divided in this manner: six per cent as 





* Address delivered before the Conference of New England Tax 
Officials, Williamstown, Mass., October 5, 1939. 
ies Tax Department, Federal Land Bank of Springfield, Springfield, 
Mass, 
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interest on the investment to the investor (or four per 
cent to the home owner) ; two and one-half per cent 
for depreciation ; two and one-half per cent for assess- 
ments and taxes; and one per cent for miscellaneous 
charges such as water and insurance. 

We all know that during the past decade rents 
became plentiful and money became scarce. Perhaps 
rents became plentiful because money became scarce; 
but the inevitable trend was for a decrease in the re- 
turn on money invested in real estate and in a de- 
valuation of the property. Such situations have been 
experienced before and they have righted themselves. 
No doubt many factors are at work already to correct 
our present situation and to reverse the trend of real 
estate values in New England. 


When we look at the trend in taxes, however, we 
fail to see any encouragement or indication that they 
are going in a direction which will tend to help revive 
real estate values. General property taxes have been 
increasing almost without interruption since 1860, 
both for New England and for the United States as a 
whole. From 1860 to 1927, the increase in the general 
property tax just about kept pace with the increase in 
the national wealth. 


With the collapse of prices and of values during the 
depression, however, national wealth declined thirty- 
two per cent—thirty-two per cent in the four-year 
period from 1929 to 1932. In 1932, the national wealth 
was twenty-three per cent lower than it had been ten 
years earlier, but the general property tax showed a 
forty-three per cent increase during that same ten- 
year period. 


To put it another way, until about ten years ago, 
we didn’t mind the gradual increase in taxes because 
we had the money to pay them, but since 1929 we 
have had less money with which to pay taxes and our 
taxes have gone up at the same time. As a matter of 
fact, our real estate depression started in 1925, not 
1929; and it may be that the lower return on money 
invested in real estate was being reflected then, long 
before the so-called crash. 
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Taxes are gradually eating into the one per cent a 
month, cutting more and more into the return on 
capital invested. If we continue to recognize six per 
cent or even five per cent as standard interest rates 
for the investor, it can readily be seen that in order 
to realize this return one must purchase at a cor- 
respondingly less figure—thus depreciating the mar- 
ket value of real estate still further. 

A striking example of this situation came to my 
attention recently when a commercial bank acquired 
title to a large residence by foreclosure. The person 
dispossessed was reputed to have invested $27,000 in 
this real estate. The buildings, consisting of a ten- 
room house with two baths, two fireplaces, hard wood 
floors, steam heat and slate roof, and the garage 
formerly a stable with cement floor, interior sheathed 
in finished pine and plenty of storage space in the loft, 
are in excellent condition. The lot is larger than the 
general run of city lots, the street is wide, the tree 
belt attractive and neighboring houses of the same 
type are in good condition. Granted that this prop- 
erty has outlived its usefulness as the home of a well- 
to-do banker or professional man, it would still make 
a fine home for a man of moderate means with a large 
family. Property on this street rents for between $50 
and $60 per month. The value of this property based 
on present general returns would normally be placed 
at $5000 to $6000. 

After repeated unsuccessful attempts to sell the 
property an auction was called, but the property 
was not sold. 


Later I approached one of the representatives of 
the bank and asked the price at which they would sell. 
I was told that they asked $4500. I’m convinced that 
$3500 cash would take it. Why? The assessed value 
is $8800, a figure that once was low compared to the 
investment, but when you add the taxes and other 
items of overhead, including an out-of-proportion rate 
of depreciation, you leave a sum which represents 
only a fair return on $3500. ~ 


This case is undoubtedly an exaggerated one but 
it reflects very nicely the result of present conditions. 
It illustrates the degree of obsolescence in many large 
residences—it illustrates how values have dropped, 
taxes being only one factor in the situation. On the 
basis of return alone, it is my belief that the major 
part of the difference between the $5000 to $6000 ap- 
parent value and the $3500 possible purchase price is 
directly chargeable to the fact that taxes are out of 
line with income. 


Farm property differs from the city dwelling in that 
it incorporates a business with the income. Its value 
fluctuates on the basis of its earning power in much 
the same manner as does the value of city property. 
I know of a very desirable farm which presents a 
definite problem at the present time. This farm of 
approximately 60 acres is located on the main street 
of a town suburban to one of our cities. Its fields are 
fertile and easily worked. The house, though old, is 
quite livable and in fair repair. —Twenty years ago the 
crops from this property justified an appraised value 
of $25,000. Today the land can’t be rented at a figure 
which will pay the taxes. The property is assessed 
for a little over $25,000 and the taxes amount to about 
$850 a year. Allowing for the normal depreciation in 
market value not attributed to the tax burden, the 
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property should bring $15,000 today but with this tax 
bill the owners will be fortunate to get $10,000, and 
would undoubtedly be wise to accept less for cash. 


Charts 


The changing tax burden on farm real estate is 
shown by comparison of tax rates with farm prices 
and incomes. Taxes per acre of farm real estate for 
the United States increased almost without interrup- 
tion from 1890 to 1929. In 1929, they were nearly 
double the 1916 rate and 4¥4 times as high as in 1890. 
There was a decline of thirty-seven per cent from 1929 
to 1934 and a small increase since then. 


Index Numbers of Farm Real Estate Taxes per Acre and 
Prices of Farm Products * 


Index 


Tex per acre, - 
United States ta 





For New England farms the tax per acre actually 
declined in only three of the forty-seven years from 
1890 to 1937—in 1892, 1932 and 1933. Until about 
1920, when taxes were three times the 1890 level, the 
increase in taxes actually did not represent any ma- 
terially increased burden to farmers because prices of 
farm products increased at about the same rate as 
taxes did. After the World War, however, prices 
dropped precipitously and taxes continued to increase. 
During the past ten years, 1928-1937, it has taken 
twice as much farm produce to pay farm taxes as 


during 1910-1919 or during 1890-1899. 


Farm Real Estate Values, Taxes and Gross Farm Income 
in the United States 





This disparity between taxes and farm prices un- 
doubtedly was an important factor in the uninterrupted 
decline in farm real estate values from 1920 to 1933, 
and a factor in the failure of values to show more than 
a small rise from 1933 to 1937 despite an eighty per 
cent increase in gross farm income. 
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30th of the cases which have been outlined may be 
waived as problems of the assessors, but are they 
entirely the assessors’ problem? Properties in the 
immediate vicinity of both of those places are assessed 
at similar values. These other properties are ap- 
parently in strong hands, some of them being owned 
by well-to-do people who have owned them for years. 
A general revaluation of the entire neighborhood would 
be necessary to cure the situation and would result 
in a higher tax rate for the municipality. Other prop- 
erties would then enter the classification of the greater 
depressed. 

In addition to the lower return brought about by 
high taxes, the psychological effect of high taxes now, 
and the prospects of higher taxes to come, are keeping 
buyers away. 

Despite the sharp rise in the general property tax 
from 1860 to 1932, state and local government debts 
also increased rapidly. For the United States in 1932 
the debts were double those of 1922 and more than 15 
times those of 1880. In New England, they increased 
about five-fold during the fifty-year period before 
1932. Even on a per capita basis, general property 
taxes have increased more than ten-fold during the 
past 70 years, and debts of state and local govern- 
ments have increased rapidly too. Bonded indebtedness ! 
Constitutional debt limits exceeded! Every piece of 
property in the town mortgaged for a sum equal to its 
share in the town debt. A five per cent debt limit 
which was reached by some town several years ago 
has become a ten per cent debt due to reductions in 
the assessed valuations of the towns and depreciated 
market values. Some communities in the Northeast 
have already gone through practical bankruptcy and 
many others are at the present time bankrupt. 

Not all of the increase in debt and in taxes can be 
blamed on the depression. However, the depression 
has made the problem of increasing taxes a very acute 
one because of its effect on taxpayers’ incomes, and 
therefore on their ability to pay higher taxes. Reduc- 
ing incomes of taxpayers without reducing their taxes 
increases the tax burden just as effectively as increas- 
ing taxes without increasing incomes. 

Loaning agencies are becoming acutely “tax con- 
scious.” The tax burden is being given careful 
consideration. 

How can our Banks and Insurance Companies con- 
tinue constructive loaning policies when, because of 
heavy-bonded indebtedness of municipalities, their 
first mortgages virtually became second mortgages, 
and the properties face further and faster deprecia- 
tion? What is the effect of the continued increase in 
these risk factors? 

I quote figures from the history of one of our cities 
which has been credited with being in excellent 
financial condition. I do this not to criticize the city, 
but to illustrate my point. 

From 1890 to 1937 departmental appropriations in- 
creased approximately 26 times. From 1890 to 1929 
the assessed valuation of the city increased about 7% 
times, but from 1929 to 1937 it dropped off sufficiently 
to make the net increase from 1890 to 1937 about 6% 
times. From 1890 to 1937 the tax rate increased better 
than 2Y%4 times. This would indicate that to offset the 
increase in appropriations, the increase in tax rate, 
multiplied by the increase in the assessed valuation, 
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should approximate the increase in the appropriations. 
The figure, however, shows revenue only 16 times 
greater than in 1890, compared to appropriations 26 
times greater. Where did the difference come from? 
It did not. Aside from a self-liquidating water debt 
which has increased about five-fold during this same 
period, the indebtedness of this city has increased 
from $124,000 in 1890 to $9,431,500 in 1937, or more 
than 75 times. The tax rate as well as the total debt 
increased steadily to a peak in 1924. Asa result, the 
tax per capita showed a steady increase to $61 in 1924, 
a five-fold increase from 1890, with most of the in- 
crease coming between 1918 and 1924. 


Since 1924, the tax per capita has declined some- 
what, especially since 1932. However, when measured 
in terms of ability to pay, taxes actually have con- 
tinued to increase. Assuming that taxes and the ability 
of taxpayers to pay them were in adjustment in 1925, 
and further assuming that the index of payrolls in 
Massachusetts is a measure of subsequent changes 
in taxpayers’ incomes, the tax burden actually doubled 
from 1925 to 1932 because payrolls decreased fifty 
per cent. 


On urban taxes, unfortunately neither nation-wide 
nor New England-wide data are available for a long 
period of years. However, the average family spends 
about one-quarter of its annual income for housing, 
so, if we assume that this percentage represents a fair 
balance between income and housing, and if we assume 
that home owners have purchased property at a price 
in line with their income, then it is safe to conclude 
that lower incomes increase the burden of the real 
property tax and create the same general situation 
with urban property which exists with farm property. 

How much have taxes depreciated real estate values 
in New England? An accurate answer is not possible. 

I believe that the people of the Northeast will, with- 
out a doubt, pay more taxes in the future than they 
are paying today. I furthermore believe that they can 
pay more taxes. Real estate on the other hand has 
been overworked and the saturation point is coming. 
More and more, buildings are being torn down chiefly 
because they cannot pay their own way in the face of 
high taxes. More and more, farms are being abandoned 
—the poorer farms to be sure. 

Most of our Northeastern states impose taxes as a 
personal liability. Individuals buy property and find 
that instead of acquiring an asset they have acquired 
a liability. Their personal property is subject to 
seizure to pay their real estate taxes. The folks them- 
selves are liable to arrest, or they may be sued and 
their other property may be attached. 

Several times I have been candidly informed by 
boards of assessors that the only way to cut the as- 
sessment on a certain farm property was to tear down 
some of the less-needed buildings. Many farm prop- 
erties are admittedly overbuilt, but there would seem 
to be no reason to openly advocate destruction of 
buildings in order to make it possible for the owner 
to retain title to the balance. As buildings are torn 
down, the assessed valuation of the community de- 
creases. As the valuation decreases, the tax rate in- 
creases and more properties fall into the greater 
depressed class. This creates a vicious circle. 

(Continued on page 37) 






















































































War-lTime Income Tax in Great Britain 


Tas Chancellor of the Exchequer of Great 
Britain, Sir John Simon, has estimated that 
about two billion pounds ($8 billion) will be 
required to cover the initial cost of the war against 
Nazi Germany, of which about one and a quarter 
billion pounds ($5 billion) probably will be produced 





































































































H. Arnold Strangman 


through loans, leaving some 750 million pounds 
($3 billion) to be raised by increased taxes, duties, etc. 

The purpose of this article is to consider only the 
changes in the income tax provisions and their effect 
upon the taxpayers. 

The conversion rate used herein is four dollars to 
the pound. 

No comparisons are made as regards the amount 
of tax payable under the United States and the new 
British income tax provisions. Conditions existing 
in the two countries are, and for that matter have, 
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for several years, been so widely divergent as to 
render any such comparisons of little or no real value. 


Increase in the “Standard” Rate 


The “standard” or basic rate of the income tax has 
been increased from five shillings and sixpence (5/6d) 
in the pound, or 27% per cent, to seven shillings and 
sixpence (7/6d) in the pounds, or 37%4 per cent. For 
the year 1939-40 (April 6, 1939 to April 5, 1940), how- 
ever, a composite rate of seven shillings in the pound, 
or 35 per cent, is in effect, which is made up as 
follows: 

Ist quarter.... 
2nd quarter.... 


3rd quarter.... 
4th quarter.... 


5/6d in the pound 
7/6d in the pound 
7/6d in the pound 
7/6d in the pound 








28/0—or an average rate of 7/0. 


For the year 1940-41 (April 6, 1940 to April 5, 1941) 
the full rate of seven shillings and sixpence (7/6d) 
in the pound will be in effect. 

The highest “standard” rate ever in force prior to 
the all-time high of seven shillings and sixpence in 
the pound for 1940-41 was in 1920-21 and 1921-22 
when the rate was six shillings (6/0) in the pound, 
or 30 per cent. 


It is a fact that many people in the United States 
are under the impression that after deduction of cred- 
its and allowances from gross income, the taxpayer 
in Great Britain will have to pay income tax at the 
rate of 35 per cent on the remainder, or “taxable in- 
come.” This is not the case, as there is what is 
known as the “reduced” rate, which for some years 
past has been one-third of the “standard” rate. The 
first £135 ($540) of “taxable income” is taxed at this 
“reduced” rate. 


Reduction in Personal Exemption 





and Allowances 


Effective next year (1940-41), the personal exemp- 
tion for married persons will be reduced from £180 
($720) to £170 ($680), and the children allowance 
will be reduced from £60 ($240) to £50 ($200) for 
each child under sixteen years of age. Also, the 
earned income allowance will be reduced from one- 
fifth (20 per cent) with a maximum allowance of 
£300 ($1200) to one-sixth (1624 per cent) with a 
maximum allowance of £250 ($1000). 


For many years the personal exemption for married 
persons stood at £150 ($600), but this was increased 
to £170 ($680) in 1935-36, and again increased in 
1936-37 to £180 ($720). There has been no change in 
the personal exemption for single persons, which has 
remained constant at £100 ($400) for many years. 
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Prior to 1935-36 the children allowance was £50 
($200) for the first child and £40 ($160) each for all 
other children under sixteen. In 1935-36 this was in- 
creased to £50 ($200) each for all children under six- 
teen, and in 1936-37 to £60 ($240). 


Reduced Rate 


Prior to 1934-35 the first £175 ($700) of “taxable 
income” was subject to tax at only one-half the “stand- 
ard” rate. For 1934-35 the “reduced” rate was amended 
to one-third of the “standard” rate upon the first £135 
($540) of “taxable income.” In 1938-39 the “standard” 
rate was increased from five shillings to five shillings 
and sixpence in the pound, but the “reduced” rate was 
allowed to remain at one-third of five shillings, or one 
shilling and eightpence, instead of being increased to 
one shilling and tenpence (one-third of the new 
“standard” rate of five shillings and sixpence). This 
concession was made by the revenue authorities in 
order to lighten the burden of taxation on taxpayers 
with small incomes. 


The “reduced” rate for 1939-40 is one-third of the 
“standard” rate in force for that year, that is one- 
third of seven shillings, or two shillings and four- 
pence, on the first £135 ($540) of “taxable income.” 
For 1940-41, however, when the “standard” rate is 
to be seven shillings and sixpence in the pound, the 
“reduced” rate will be ONE-HALF of the “standard” 
rate, that is one-half of seven shillings and sixpence, 
or three shillings and ninepence, on the first £160 
($640) of “taxable income.” 


The following example, Table I, shows the effect 
of the changes in the amount of tax payable: 


TABLE I 


Example: Married man with two children under sixteen. Salary £1000 ($4000). 








WAR-TIME INCOME TAX IN GREAT BRITAIN 29 


Sur-Tax 


The sur-tax is an additional income tax charged on 
all incomes in excess of £2000 ($8000). The first 
£200 is exempt, the balance being subject to the sur- 
tax on a sliding, or graduated scale. No personal 
exemption or other allowances are deductible in com- 
puting the amount of the sur-tax payable. From 
1930-31 to 1937-38 the sur-tax chargeable on incomes 
in excess of £2000 had a range of from one shilling in 
the pound, or 5 per cent, on incomes between £2000 
and £2500, to a maximum of seven shillings and six- 
pence in the pound, or 37% per cent, on incomes 
above £50,000. To all sur-tax so computed, an “addi- 
tional rate” of 10 per cent was added in order to 
determine the total amount of the sur-tax payable. 

Sur-tax for 1938-39 (payable on January 1, 1940) 
will be at rates beginning at one shilling and three- 
pence in the pound, or 6% per cent, on incomes be- 
tween £2000 and £2500, up to a maximum of nine 
shillings and sixpence in the pound, or 47¥% per cent, 
on incomes in excess of £30,000. 


Automotax Data 


Thirty-eight per cent of all tax revenue of the 48 
states is paid by the motorists. 
4 


There are three general kinds of taxes: (1) those 
on wealth, as real estate levies, (2) those to control 
forces in the public interest, as tariffs to protect 
American workmen from cheap foreign labor, and 
(3) charges for special services, as water rates and 
automotive taxes used to defray the costs of these 
services. 

x * x 


After an automobile is built 
tax collectors during its lifetime 
collect $4 for every $1 that was 








1938-39 1939-40 1940-41 paid to workmen for building 
Income (Earned) ..... £1000 £1000 £1000 the car. 
Allowances: x ue x* 
a Exemption ... 180 eo a 
MMOTEW «5-0 s secs cee ; 120 120 : (0) More than $1,000,000,000 in 
Taxable Income £ 500 £ 500 £ 563 year by motorists to the federal 
autheaians ane and state governments. 
Tax Payable: 
Reduced Rate— o ae Loe 
£135 at 1/8d in the pound £ 11- 5-0 , 
135 at 2/80 in the pound £ 15-15-0 There are 345 taxes levied upon 
160 at 3/9d in the pound £ 30- 0-0 the operation of an automobile 
a in the United States, according 
= at —_ in the pound 100- 7-6 to Congressman Fred A. Hartley 
365 at 7/0d in the pound 127-15-0 f ; 
403 at 7/6d in the pound 151- 2-6 of New Jersey 
£111-12-6 £143-10-0 £181- 2-6 x * * 
($446.50) ($574.00) ($724.50) Highway transportation cre- 


If the income in the following example had been 
derived from investments, or UNEARNED, the earned 
income credit would not be applicable, and the amount 
of tax payable would be as follows: 


1938-39 ...... £166-12-6 $666.50 
1939-40 ....... 213-10-0 854.00 
1940-41 ....... 243-15-0 975.00 


ates 7,000,000 jobs and generates 

$1,500,000,000 a year in taxes, a 

sum sufficient to pay 1,000,000 job holders salaries 
of $3 a week for one whole year. 

x x 

“Emergency” gasoline taxes collected by the federal 

government and several states in addition to “regular” 

gasoline taxes now take approximately $300,000,000 

annually from motorists.—A merican Petroleum Institute 
































































N December 12, 1939, the President issued his 
() proclamation of the Convention between the 
United States and Sweden for the avoidance of 
double taxation and the establishment of rules of 
reciprocal administrative assistance, signed at Wash- 
ington, March 23, 1939. 

The Senate gave its advice and consent to the ratifi- 
cation of the Convention on August 2, 1939, and the 
President ratified it on September 8, 1939. The in- 
struments of ratification of the President and the 
King of Sweden were exchanged in Stockholm on 
November 14, 1939. The Convention will enter into 
force in both countries on January 1, 1940." 

This Convention with Sweden is the first in a series 
of conventions which this Government plans to con- 
clude in a program of avoiding double taxation and 
preventing fiscal evasion. 

For the benefit of our readers, many of whom have 
inquired about the treaty, we are reproducing it in full 
text below: 


[Executive K, 76th Cong., First Sess. ] 


The President of the United States of America and His 
Majesty the King of Sweden, being desirous of avoiding 
double taxation and of establishing rules of reciprocal admin- 
istrative assistance in the case of income and other taxes, 
have decided to conclude a Convention and for that purpose 
have appointed as their respective Plenipotentiaries: 


The President of the United States of America: 


Sumner Welles, Acting Secretary of State of the United 
States of America; and 


His Majesty the King of Sweden: 


W. Bostrom, Envoy Extraordinary and Minister Pleni- 
potentiary at Washington; 


who, having communicated to one another their full powers 
found in good and due form, have agreed upon the following 
Articles: 
ARTICLE I 
The taxes referred to in this Convention are: 


(a) In the case of the United States of America: 
(1) The Federal income taxes, including surtaxes 
and excess-profits taxes. 
(2) The Federal capital stock tax. 


(b) In the case of Sweden: 
(1) The National income and property tax, in- 
cluding surtax. 
(2) The National special property tax. 
(3) The communal income tax. 


It is mutually agreed that the present Convention shall also 
apply to any other or additional taxes imposed by either 
contracting State, subsequent to the date of signature of 
this Convention, upon substantially the same bases as the 
taxes enumerated herein. 

The benefits of this Convention shall accrue only to citizens 
and residents of the United States of America, to citizens and 
residents of Sweden and to United States or Swedish cor- 
porations and other entities. 


ARTICLE II 


An enterprise of one of the contracting States is not subject 
to taxation by the other contracting State in respect of its 
industrial and commercial profits except in respect of such 
profits allocable to its permanent establishment in the latter 
State. The income thus taxed in the latter State shall be 
exempt from taxation in the former State. 


1 For a detailed discussion of the provisions of the treaty see 
“A Tax Agreement with Sweden,’’ by Harold Wurzel at page 460 
of our issue of August, 1939. Ed. 
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No account shall be taken, in determining the tax in one 
of the contracting States, of the mere purchase of merchan- 
dise effected therein by an enterprise of the other State. 

The competent authorities of the two contracting States 
may lay down rules by agreement for the apportionment 
of industrial and commercial profits. 


ARTICLE III 


When an enterprise of one of the contracting States, by reason 
of its participation in the management or capital of an 
enterprise of the other contracting State, makes or imposes 
on the latter in their commercial or financial relations con- 
ditions different from those which would be made with an 
independent enterprise, any profits which should normally 
have appeared in the balance sheet of the latter enterprise 
but which have been in this manner diverted to the former 
enterprise may, subject to applicable measures of appeal, be 
incorporated in the taxable profits of the latter enterprise. 
In such case consequent rectifications may be made in the 
accounts of the former enterprise. 


ARTICLE IV 


Income which an enterprise of one of the contracting States 
derives from the operation of ships or aircraft registered in 
that State is taxable only in the State in which registered. 
Income derived by such an enterprise from the operation of 
ships or aircraft not so registered shall be subject to the 
provisions of Article IT. 

ARTICLE V 


Income of whatever nature derived from real property, includ- 
ing gains derived from the sale of such property, but not 
including interest from mortgages or bonds secured by real 
property, shall be taxable only in the contracting State in 
which the real property is situated. 


ARTICLE VI 


Royalties from real property or in respect of the operation 
of mines, quarries, or other natural resources shall be taxable 
only in the contracting State in which such property, mines, 
quarries, or other natural resources are situated. 

Other royalties and amounts derived from within one of 
the contracting States by a resident or by a corporation 
or other entity of the other contracting State as consideration 
for the right to use copyrights, patents, secret processes and 
formulas, trade-marks and other analogous rights, shall be 
exempt from taxation in the former State. 


ARTICLE VII 


1. Dividends shall be taxable only in the contracting State 
in which the shareholder is resident or, if the shareholder 
is a corporation or other entity, in the contracting State in 
which such corporation or other entity is created or organ- 
ized; provided, however, that each contracting State reserves 
the right to collect and retain (subject to applicable pro- 
visions of its revenue laws) the taxes which, under its revenue 
laws, are deductible at the source, but not in excess of 10 
per centum of the amount of such dividends. For the pur- 
poses of this Article the National income and property tax 
imposed by Sweden shall be deemed to be a tax deducted 
at the source. 

2. Notwithstanding the provisions of Article XXII of this 
Convention, the provisions of this Article may be terminated 
by either of the contracting States at the end of two years 
from the date upon which this Convention enters into force 
or at any time thereafter, provided at least six months’ prior 
notice of termination.is given, such termination to become 
effective on the first day of January following the expiration 
of such six-month period. In the event the provisions of this 
Article are terminated, the provisions of— 

(1) Article XIII (2), in so far as they relate to the 
special property tax imposed by Sweden upon shares in a 
corporation; 

(2) Article XIV (b) (2), relating to the allowance of 
an additional deduction from taxes on dividends; and 

(3) Article XVI, in so far as they relate to exchange 
of information with respect to dividends, 


will likewise terminate. 
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ARTICLE VIII 


Interest on bonds, notes, or loans shall be taxable only in the 
contracting State in which the recipient of such interest is a 
resident or, in the case of a corporation or other entity, in the 
State in which the corporation or other entity is created or 
organized; provided, however, that each contracting State 
reserves the right to collect and retain (subject to applicable 
provisions of its revenue laws) the taxes which, under its 
revenue laws, are deductible at the source. 


ARTICLE IX 


Gains derived in one of the contracting States from the 
sale or exchange of capital assets by a resident or a corpora- 
tion or other entity of the other contracting State shall be 
exempt from taxation in the former State, provided such 
resident or corporation or other entity has no permanent 
establishment in the former State. 


ARTICLE X 


Wages, salaries and similar compensation and pensions paid by 
one of the contracting States or by the political subdivisions 
or territories or possessions thereof to individuals residing 
in the other State shall be exempt from taxation in the latter 
State. 

Private pensions and life annuities derived from within one 
of the contracting States and paid to individuals residing in 
the other contracting State shall be exempt from taxation 
in the former State. 


ARTICLE XI 


(a) Compensation for labor or personal services, including 
the practice of the liberal professions, shall be taxable only 
in the contracting State in which such services are rendered. 

(b) The provisions of paragraph (a) are, however, subject 
to the following exceptions: 

A resident of Sweden shall be exempt from United States 
tax upon compensation for labor or personal services per- 
formed within the United States of America if he falls within 
either of the following classifications: 


1. He is temporarily present within the United States 
of America for a period or periods not exceeding a total 
of one hundred eighty days during the taxable year and 
his compensation is received for labor or personal serv- 
ices performed as an employee of, or under contract 
with, a resident or corporation or other entity of Sweden; or 

He is temporarily present in the United States of 
America for a period or periods not exceeding a total 
of ninety days during the taxable year and the compen- 
sation received for such services does not exceed 
$3,000.00 in the aggregate. 


In such cases Sweden reserves the right to the taxation of 
such income. 

(c) The provisions of paragraph (b) of this Article shall 
apply, mutatis mutandis, to a resident of the United States 
of America deriving compensation for personal services per- 
formed within Sweden. 

(d) The provisions of paragraphs (b) and (c) of this 
Article shall have no application to the professional earnings 
of such individuals as actors, artists, musicians and profes- 
sional athletes. 

(e) The provisions of this Article shall have no application 
to the income to which Article X relates. 


ARTICLE XII 


Students or business apprentices from one contracting State 
residing in the other contracting State exclusively for pur- 
poses of study or for acquiring business experience shall not 
be taxable by the latter State in respect of remittances re- 
ceived by them from within the former State for the purposes 
of their maintenance or studies. 


ARTICLE XIII 


In the case of taxes on property or increment of property 
the following provisions shall be applicable: 
(1) If the property consists of: 
(a) Immovable property and accessories appertain- 
ing thereto; 
(b) Commercial or industrial enterprises, including 
maritime shipping and air transport undertakings ; 
the tax may be levied only in that contracting State which is 
entitled under the preceding Articles to tax the income from 
such property. 
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(2) In the case of all other forms of property, the tax may 
be levied only in that contracting State where the taxpayer 
has his residence or, in the case of a corporation or other 
entity, in the contracting State where the corporation or 
other entity has been created or organized. 


The same principles shall apply to the United States capital 
stock tax with respect to corporations of Sweden having 
capital or other property in the United States of America. 


ARTICLE XIV 


It is agreed that double taxation shall be avoided in the follow- 
ing manner: 


(a) Notwithstanding any other provision of this Conven- 
tion, the United States of America in determining the income 
and excess-profits taxes, including all surtaxes, of its citizens 
or residents or corporations, may include in the basis upon 
which such taxes are imposed all items of income taxable 
under the revenue laws of the United States of America 
as though this Convention had not come into effect. The 
United States of America shall, however, deduct the amount 
of the taxes specified in Article I (b) (1) and (3) of this 
Convention or other like taxes from the income tax thus com- 
puted but not in excess of that portion of the income tax 
liability which the taxpayer’s net income taxable in Sweden 
bears to his entire net income. 


(b) (1) Notwithstanding any other provision of this Con- 
vention, Sweden, in determining the graduated tax on income 
and property of its residents or corporations or other entities, 
may include in the basis upon which such tax is imposed 
all items of income and property subject to such tax under 
the taxation laws of Sweden. Sweden shall, however, deduct 
from the tax so calculated that portion of such tax liability 
which the taxpayer’s income and property exempt from tax- 
ation in Sweden under the provisions of this Convention 
bears to his entire income and property. 


(2) There shall also be allowed by Sweden from its Na- 
tional income and property tax a deduction offsetting the tax 
deducted at the source in the United States of America, 
amounting to not less than 5 per centum of the dividends 
from within the United States of America and subject to 
such tax in Sweden. It is agreed that the United States of 
America shall allow a similar credit against the United 
States income tax liability of citizens of Sweden residing in 
the United States of America. 


ARTICLE XV 


With a view to the more effective imposition of the taxes to 
which the present Convention relates, each of the contracting 
States undertakes, subject to reciprocity, to furnish such 
information in the matter of taxation, which the authorities 
of the State concerned have at their disposal or are in a 
position to obtain under their own law, as may be of use to 
the authorities of the other State in the assessment of the 
taxes in question and to lend assistance in the service of 
documents in connection therewith. Such information and 
correspondence relating to the subject matter of this Article 
shall be exchanged between the competent authorities of the 
contracting States in the ordinary course or on demand. 


ARTICLE XVI 


1. In accordance with the preceding Article, the competent 
authorities of the United States of America shall forward to 
the competent authorities of Sweden as soon as practicable after 
the close of each calendar year the following information 
relating to such calendar year: 


(a) The names and addresses of all addressees within 
Sweden deriving from sources within the United States 
of America dividends, interest, royalties, pensions, annu- 
ities, or other fixed or determinable annual or periodical 
income, showing the amount of such income with respect 
to each addressee; 


(b) Any particulars which the competent United States 
authorities may obtain from banks, savings banks or other 
similar institutions concerning assets belonging to indi- 
viduals resident in Sweden or to Swedish corporations 
or other entities; 


(c) Any particulars which the competent United States 
authorities may obtain from inventories in the case of 
property passing on death concerning debts contracted 
with individuals resident in Sweden or Swedish corpora- 
tions or other entities. 
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2. The competent authorities of Sweden shall forward 
to the competent authorities of the United States of America 
as soon as practicable after the close of each calendar year 
the following information relating to such calendar year: 


(a) The particulars contained in the forms delivered 
to the Swedish authorities in connection with the payment 
to individuals or corporations or other entities whose 
addresses are within the United States of America of 
dividends on shares in a corporation or participation 
certificates in codperative societies, and interest on bonds 
or other similar securities; 

(b) The particulars contained in permits accorded to 
individuals resident in the United States of America or 
to United States corporations or other entities to enable 
them to acquire for business purposes immovable prop- 
erty situated in Sweden; 

(c) Any particulars which the central Swedish author- 
ities may obtain from banks, savings banks, or other 
similar institutions concerning assets belonging to indi- 
viduals resident in the United States of America or to 
United States corporations or other entities; 

(d) Any particulars which the central Swedish author- 
ities may obtain from inventories in the case of property 
passing on death, concerning debts contracted with indi- 
viduals resident in the United States of America, or 
United States corporations or other entities; 

(e) A list of the names and addresses of all United 
States citizens resident in the United States of America 
who have made declarations to the Central Committee in 
Stockholm in charge of the taxation of taxpayers not 
resident in Sweden for purposes of the Swedish tax on 
income and property; 

(f) Particulars concerning annuities and pensions, pub- 
lic or private, paid to individuals resident in the United 
States of America. 


ARTICLE XVII 


Each contracting State undertakes, in the case of citizens or 
corporations or other entities of the other contracting State, 
to lend assistance and support in the collection of the taxes 
to which the present Convention relates, together with inter- 
est, costs, and additions to the taxes and fines not being of a 
penal character. The contracting State making such collec- 
tions shall be responsible to the other contracting State for 
the sums thus collected. 

In the case of applications for enforcement of taxes, revenue 
claims of each of the contracting States which have been 
finally determined shall be accepted for enforecement by the 
other contracting State and collected in that State in accord- 
ance with the laws applicable to the enforcement and collec- 
tion of its own taxes. The State to which application is made 
shall not be required to enforce executory measures for which 
there is no provision in the law of the State making the 
application. 

The applications shall be accompanied by such documents 
as are required by the laws of the State making the applica- 
tion to establish that the taxes have been finally determined. 

If the revenue claim has not been finally determined the 
State to which application is made may, at the request of 
the other contracting State, take such measures of conserv- 
ae as are authorized by the revenue laws of the former 

tate. 


ARTICLE XVIII 


The competent authority of each of the contracting States 
shall be entitled to obtain their diplomatic channels, from the 
competent authority of the other contracting State, particu- 
lars in concrete cases relative to the application to citizens 
or to corporations or cther entities of the former State, of the 
taxes to which the present Convention relates. With respect 
to particulars in other cases, the competent authority of each 
of the contracting States will give consideration to requests 
from the competent authority of the other contracting State. 


ARTICLE XIX 

In no case shall the provisions of Article XVII, relating to 
mutual assistance in the collection of taxes, or of Article XVIII, 
relating to particulars in concrete cases, be construed so as to 
impose upon either of the contracting States the obligation 

(1) to carry out administrative measures at variance with 
the regulations and practice of either contracting State, or 
_ (2) to supply particulars which are not procurable under 
its own legislation or that of the State making application. 
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The State to which application is made for information or 
assistance shall comply as soon as possible with the request 
addressed to it. Nevertheless, such State may refuse to com- 
ply with the request for reasons of public policy or if 
compliance would involve violation of a business, industrial 
or trade secret or practice. In such case it shall inform, as 
soon as possible, the State making the application. 


ARTICLE XX 


Where a taxpayer shows proof that the action of the revenue 
authorities of the contracting States has resulted in double 
taxation in his case in respect of any of the taxes to which the 
present Convention relates, he shall be entitled to lodge a 
claim with the State of which he is a citizen or, if he is not a 
citizen of either of the contracting States, with the State 
of which he is a resident, or, if the taxpayer is a corporation 
or other entity, with the State in which it is created or organ- 
ized. Should the claim be upheld, the competent authority of 
such State may come to an agreement with the competent 
authority of the other State with a view to equitable avoid- 
ance of the double taxation in question. 


ARTICLE XXI 


The competent authorities of the two contracting States may 
prescribe regulations necessary to interpret and carry out the 
provisions of this Convention. With respect to the provisions 
of this Convention relating to exchange of information, serv- 
ice of documents and mutual assistance in the collection of 
taxes, such authorities may, by common agreement, prescribe 
rules concerning matters of procedure, forms of application 
and replies thereto, conversion of currency, disposition of 
amounts collected, minimum amounts subject to collection 
and related matters. 


ARTICLE XXII 


The present Convention shall be ratified, in the case of the 
United States of America, by the President, by and with the 
advice and consent of the Senate, and in the case of Sweden, 
by His Majesty the King, with the consent of the Riksdag. 
The ratifications shall be exchanged at Stockholm. 

This Convention shall become effective on the first day 
of January following the exchange of the instruments of 
ratification and shall apply to income realized and property 
held on or after that date. The Convention shall remain 
in force for a period of five years and indefinitely thereafter 
but may be terminated by either contracting State at the end 
of the five-year period or at any time thereafter, provided 
at least six months’ prior notice of termination has been 
given, the termination to become effective on the first day 
of January following the expiration of the six-month period. 

In witness whereof the respective Plenipotentiaries have 
signed this Convention and have affixed their seals hereto. 

Done in duplicate, in the English and Swedish languages, 
both authentic, at Washington, this twenty-third day of 
March, nineteen hundred and thirty-nine. 


For the President of the United States of America: 


Sumner Welles [SEAL] 
For His Majesty the King of Sweden: 
W. Bostrom [SEAL] 


PROTOCOL 


At the moment of signing the Convention for the avoidance 
of double taxation, and the establishment of rules of reciprocal 
administrative assistance in the case of income and other 
taxes, this day concluded between the United States of 
America and Sweden, the undersigned Plenipotentiaries have 
agreed that the following provisions shall form an integral 
part of the Convention: 

1. As used in this Convention: 


(a) The term “permanent establishment” includes 
branches, mines and oil wells, plantations, factories, work- 
shops, warehouses, offices, agencies, installations, and 
other fixed places of business of an enterprise but does 
not include the casual or temporary use of merely storage 
facilities. A permanent establishment of a subsidiary cor- 
poration shall not be deemed to be a permanent estab- 
lishment of the parent corporation. When an enterprise 
of one of the contracting States carries on business in 
the other State through an employee or agent, established 
there, who has general authority to contract for his 
employer or principal, it shall be deemed to have a 
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permanent establishment in the latter State. But the fact 
that an enterprise of one of the contracting States has 
business dealings in the other State through a bona fide 
commission agent, broker or’custodian shall not be held 
to mean that such enterprise has a permanent establish- 
ment in the latter State. 

(b) The term “enterprise” includes every form of un- 
dertaking whether carried on by an individual, partner- 
ship, corporation, or any other entity. 

(c) The term “enterprise of one of the contracting 
States” means, as the case may be, “United States enter- 
prise” or “Swedish enterprise.” 

(d) The term “United States enterprise” means an 
enterprise carried on in the United States of America 
by a resident of the United States of America or by a 
United States corporation or other entity; the term 
“United States corporation or other entity” means a 
partnership, corporation or other entity created or organ- 
ized in the United States of America or under the law 
of. the United States of America or of any State or 
Territory of the United States of America. 

(e) The term “Swedish enterprise” is defined in the 
same manner, mutatis mutandis, as the term “United 
States enterprise.” 


2. The term “corporation” includes associations, joint-stock 
companies, and insurance companies. 

3. A citizen of one of the contracting States not residing in 
either shall be deemed, for the purpose of this Convention, 
to be a resident of the contracting State of which he is 
a citizen. 

When doubt arises with respect to residence or with re- 
spect to the taxable status of corporations or other entities, 
the competent authorities of the two contracting States may 
settle the question by mutual agreement. 

4. The provisions of Swedish law concerning the taxation 
of the undivided estates of deceased persons shall not apply 
where the beneficiaries are directly liable to taxation in the 
United States of America. 

5. The term “life annuities” referred to in Article X of 
this Convention means a stated sum payable periodically 

at stated times during life, or during a specified number of 
years, under an obligation to make the payments in considera- 
tion of a gross sum paid for such obligation. 

6. The Swedish so-called “fees tax” (bevillningsavgift for 
vissa offentliga forestallningar) based on gross income in so 
far as it affects such individuals as actors, artists, musicians 
and professional athletes shall be deemed to be an income 
tax for the purposes of Article XIV (a). 

The credit for taxes provided in Article XIV shall have no 
application to taxes deducted at the source from dividends 
and interest except to the extent provided in paragraph (b) 
(2) of that Article. 

In the application of the provisions of this Convention 
the benefits of section 131 of the United States Revenue Act 
of 1938, relating to credits for foreign taxes, shall be accorded, 
but the credit provided for in Article XIV (a) shall not 
extend to United States excess-profits taxes nor to the surtax 
imposed on personal holding companies. 

7. Citizens of each of the contracting States residing within 
the other contracting State shall not be subjected in the 
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latter State to other or higher taxes than are imposed upon 
the citizens of such latter State. 

The provisions of this Convention shall not be construed 
to deny or affect in any manner the right of diplomatic 
and consular officers to other or additional exemptions now 
enjoyed or which may hereafter be granted to such officers, 
nor to deny to either of the contracting States the right to 
subject to taxation its own diplomatic and consular officers. 

9. The provisions of the present Convention shall not be 
construed to restrict in any manner any exemption, deduc- 
tion, credit or other allowance accorded by the laws of one 
of the contracting States in the determination of the tax 
imposed by such State. 

10. In the administration of the provisions of this Conven- 
tion relating to exchange of information, service of docu- 
ments, and mutual assistance’in collection of taxes, fees and 
costs incurred in the ordinary course shall be borne by the 
State to which application is made but extraordinary costs 
incident to special forms of procedure shall be borne by the 
applying State. 

11. Documents and other communications or information 
contained therein, transmitted under the provisions of this 
Convention by one of the contracting States to the other 
contracting State shall not be published, revealed or disclosed 
to any person except to the extent permitted under the laws 
of the latter State with respect to similar documents, com- 


. munications or information. 


12. As used with respect to revenue claims in Article X VII 
of this Convention the term “finally determined” shall be 
deemed to mean: 


(a) In the case of Sweden, claims which have been 
finally established, even though still open to revision by 
exceptional procedure; 

(b) In the case of the United States of America, claims 
which are no longer appealable, or which have been 
determined by decision of a competent tribunal, which 
decision has become final. 


13. As used in this Convention the term “competent 
authority” or “competent authorities” means, in the case of 
the United States of America, the Secretary of the Treasury 
and in the case of Sweden, the Finance Ministry. 

14. The term “United States of America” as used in this 
Convention in a geographical sense includes only the States, 
the Territories of Alaska and Hawaii, and the District of 
Columbia. 

15. Should any difficulty or doubt arise as to the interpre- 
tation or application of the present Convention, or its rela- 
tionship to Conventions between one of the contracting States 
and any other State, the competent authorities of the con- 
tracting States may settle the question by mutual agreement. 

16. The present Convention and Protocol shall not be 
deemed to affect the exchange of notes between the United 
States of America and Sweden providing relief from double 
income taxation on shipping profits, signed March 31, 1938. 

Done at Washington, this twenty-third day of March, 
nineteen hundred and thirty-nine. 


Sumner Welles 
W. Bostrom 


[SEAL] 
[SEAL] 


—_————$—$$$ 


Illinois Tax Commission Holds Open Forum 


The Illinois Tax Commission on December 13-15, 
conducted an open forum on taxation and tax problems 
in Illinois. The meeting, held in Chicago, was well 
attended both by tax men and laymen. Many im- 
portant questions were threshed out, and many im- 
portant suggestions as to relief in the tax meleé were 
received. 


The sessions covered such subjects as “Keeping up 
with Government Costs”; “Major Expenditure Prob- 
lems in Illinois” ; “The Property Tax and Its Improve- 
ment”; “Delinquency and Tax Collection Problems” ; 
“Citizens’ Organizations and Government”; “Tax Re- 





form and Related Improvements Needed in Illinois” ; 
and “Needed Improvements in Tax Laws.” 

Among the speakers who addressed the gathering 
were: Mayor Edward J. Kelly of Chicago; Mayor 
Fiorello LaGuardia of New York; Professors M. H. 
Hunter, H. K. Allen, C. L. Stewart and C. C. Wiley 
of the University of Illinois; Professors Paul H. 
Douglas and Kenneth Sears of the University of 
Chicago; Professors H. D. Simpson and A. R. Hatton 
of Northwestern University ; Carl Chatters, Municipal 
Finance Officers’ Association, Chicago; Norman Mac- 
Donald, Massachusetts Federation of Taxpayers As- 
sociations; and, Irwin N. Cohen and George W. 
Mitchell of the Illinois Tax Commission. 
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Lewis Gluick, C. P. A., Shop -Talker 


Happy New Year 


The optimist says, “All change is progress.” The 
pessimist thinks it is the other way. The realist says, 
“Tt all depends.” We belong to the last group, with 
a leaning toward the second. But in respect to this 
magazine we are definitely in the first group. “Let’s 
look at the record.” 

Fifteen years ago Volume III began. It was then 
entitled “The National Income Tax Magazine.” It 
was forty-eight pages, and contained much more ad- 
vertising than the present number. But much as we 
will welcome more advertising now, we do not want 
some of the type which was then deemed acceptable, 
namely, the cards of public accountants. The differ- 
ence is Treasury Circular 230, a real improvement. 

Then as now, Montgomery’s Tax Handbook was 
advertised to our readers, and we hope its distin- 
guished author will live to advertise many another 
revision. 

Then the cover was a rather drab affair; now it is 
colorful—the kind of thing you enjoy putting on your 
waiting room table for visitors to glance over. 
(Note: One of our subscribers says he had to abandon 
that because it was carried away so often.) 

Then there was an “Editorial Review” page. Now 
the magazine sticks tightly to the rule that it has no 
opinions to air, but anyone who has is free to express 
them in its pages. 

So, all in all, we hope we have changed for the better. 

On the other hand, the contents of the old number 
are disheartening when compared to the present 
issue. The aforementioned editorial hoped for a re- 
duction of surtaxes to 25%. As we write, the best 
we can hope for is no war to raise existing rates. 
Then it was news that $50,000,000 was needed for 
tax refunds. Nowadays with far higher initial pay- 
ments, refunds are but a fraction of that, and much 
harder to collect. Then, E. R. Seligman hailed the 
income tax as a remedy for the farmers’ burden. To- 
day, most of the state and local land levies are at an 
all-time high while income taxes have multiplied and 


soared. Then, there was a report of a move to elim- 
inate multiple taxes on estates. Today—Oh, what’s 
the use! You know how things are. Anyhow—a 
much happier New Year to you—and a lot of them. 


Sundries 


We have frequently noted exceptions to causa mortis 
decisions. We don’t like the contemplation of death 
idea anyhow, but since it has been a part of the 
statute for so long that it is a fixture, we call for 
consistent enforcement. Hence we commend the deci- 
sion in the Fay case, decided by the Court of Claims 
on Nov. 6 (394 CCH § 9753). When a man over 70 
gets a serious illness anything he does is in contempla- 
tion of death. 

Another judicial pronouncement of common sense 
is contained in the Second Circuit decision of Rogers, 
Tuthill, et al., on Nov. 6 (394 CCH 99742). “The 
value of corporate shares is determined more by what 
income they will fetch than by any other single 
consideration.” 

Know what a “chat” is? Well, it might be what 
Oldtimer and his cronies have, or even a French cat. 
But in mining it means something quite different. See 
Atlas Milling Co., Oklahoma District Court, Oct. 19. 
(394 CCH § 9739) for the answer. 

The vigorous four-man dissent makes the Del Mar 
case, 40 BTA —, No. 126 (393 CCH { 7456) worth 


watching. Issue is delinquent capital stock tax return. 
See page 51. 


Social Security (?) 


Yes. We mean that question mark. From an 
article in the N. Y. Herald Tribune of November 17, 
we learn that a man named Yander shot a former 
employee named Bender, and then killed himself. The 
motive is believed to have been the fact that Mrs. 
Bender, when discharged, was unable to get unem- 
ployment benefits ; this created much trouble for Yander 
and he acted out of revenge. He left a widow and 
five children. What security did he provide for them? 
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The N. Y. State Society of C. P. A.’s held a meet- 
ing on Social Security on November 20. M. O. Loysen, 
Executive Director of the N. Y. State Unemployment 
Insurance, was the guest speaker. 


x * x 


One of our readers wants us to comment on the 
Pittsburgh Brewing case which he characterizes as the 
most important of the year (394 CCH 9 9759). We 
can’t agree, despite the N. Y. Times giving it over a 
column on November 19. It comes from the Third 
Circuit, but the membership of that court has been 
so completely changed that we can see no merit in 
the contention that, just because of its situs, the 
Supreme Court is bound to reverse it. On the night 
of November 28, a meeting was held at the Wool Club 
of N. Y. at which Mr. Aaron Holman lead a long 
discussion on this case. Our conclusion is, unless all 
the facts (which are not contained in the court’s deci- 
sion) are known, and the peculiar circumstances sur- 
rounding the Eighteenth Amendment are considered, 
many people are going to make costly misapplica- 
tions of this case. Under no circumstance should 
anything be done until the Supreme Court passes on 
the case, or the Treasury drops appeal. We never 
object to a taxpayer winning a case, but we are not 
sure this is finally won. (384 CCH J 7167.) 

On the other hand, we can shed no tears about the 
Norfolk Southern Bus Co. losing its case. (394 CCH 
{ 9762.) It wanted to make a consolidated return 
with its parent railroad, but the Fourth Circuit on 
Nov. 6, said: “No can do” or words to that effect. 
That will probably be a lesson to railroads which 
abandon roomy, airy electric cars for busses. 


Tax Practice 


There have been two recent decisions by the Court 
of Appeals for the District of Columbia, affecting the 
practice of taxation. The first is that of Merrick et al. 
—that preparing returns was not law practice—dated 
October 9. As for the other we quote from the 
November National Legionnaire: 


“A retired Army officer is held to be ineligible to appear 
as an attorney for private interests before government 
agencies, in a decision on November 5. It was handed down 
in an appeal by Captain Leonard L. Barrett, who retired from 
active duty in 1920, and who subsequently practiced law. 
In May, 1938, the United States District Court for the Dis- 
trict of Columbia decreed that the Treasury Department must 
admit Captain Barrett as an attorney in Treasury Depart- 
ment cases. Attorneys for the Department sneuuidl to the 
Appellate Court which overruled the lower court.” 


* *+*F * 


Quotation from Charles Kingsley’s Water Babies, 


famous juvenile best seller, which we recommend to 
Mr. Hanes :— 


“So she made Sir John command the chancellor of the 
exchequer to put a tax on long words. A light tax on words 
over three syllables, which‘are necessary evils, but must be 
kept down judiciously. A heavy tax on words over four 
syllables; and on words over five syllables a totally pro- 


hibitory tax.” 
The Shoptalker believes that the proposal loses no 


merit by reason of the fact that in itself there are 
many taxable words. 
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On December 11, the N. Y. State Society of C. P. A.’s 
held a long meeting devoted to state taxes, interesting 
from many technical angles. But on an over-all basis 
an article in the preceding day’s Times, is more im- 
portant. It showed the crushing burden of New York 
stamp taxes on stock transfers, especially odd lots, 
and how New York is losing business to other ex- 
changes thereby. 

* es 


Announcement has been made of the formation of 
the Committee of Brokers and Dealers on Taxation, 
on December 5, 1939. Frank S. Harman was elected 
Chairman of the Committee. William W. Smith was 
elected Vice-Chairman and James P. Regan, Secretary. 

The Committee aims to encourage and promote 
cooperation among brokers and dealers and other 
financial institutions in matters of taxation affecting 
their common interest and to facilitate the administra- 
tion of the several revenue acts both from the stand- 
point of the tax authorities and the taxpayer. 


It proposes to act as a clearing house for com- 
munications with respect to any tax matters affecting 
stock brokers and dealers from both its members and 
from all taxing authorities. 


Wrong Again 


Have you ever seen a fielder let a grounder get 
through his hands, and then get so excited by the one 
error that when he recovered the ball he made a wild 
throw? Well, that’s just about what we did on Sec- 
tion 107 of the I. R. C. (1 CCH { 1252). 

First on page 524 of the September issue we mis- 
cited it. We corrected that on page 596 of the October 
issue. Then on page 727 we sustained an objection, 
only to find that on page 723 Messrs. Groves and 
Kopperman had, in heavy type, a really correct ver- 
sion. In short, if you took 4% years to earn a big 
fee, you get no relief. It must have taken you at 
least five years. 


Guess Again Department 


A contribution from Nathaniel B. Bergman, C. P. A., 
of New York: 


“Too much care cannot be exercised in the modifications 
and changes of revenue laws. They should be made only 
when required by a proper regard for the public welfare. 
A tax upon an article of production cannot be imposed, re- 
duced, or removed without affecting values, and prejudicing 
largely the rights of holders or consumers. The smallest 
change will for a time work inequalities. Alterations even 
in the machinery of the law are always attended with 
embarrassments, and new obligations should never be laid 
upon taxpayers unless positively demanded for the necessary 
protection of themselves and the revenue from fraud. 

“Months are required by revenue officers, especially those 
remote from the central office, for learning the new require- 
ments of a statute, and it cannot be expected that those whose 
attention is not devoted to its study and administration should 
earlier ascertain all that may be required of them. That 
ignorance is no defense for violation has become a maxim, 
yet it is believed it would be unjust, as it certainly would be 
impracticable, to administer the internal revenue laws, changed 
as they have been in some way at every session of Congress 
since their first enactment, without recognizing a difference 
in the obligations of the ignorant and of those educated in 
their requirements. It is for this reason that permanence in 
the letter as well as in the spirit of the statutes is desirable, 
so that fewer obstacles may interfere between its infringe- 
ment and its penalty.” 
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If we hadn’t put the caption on this, how many of 
you could have got within 60 years of the right 
answer ?—Report of the Commissioner of Internal 
Revenue for 1866. 


70% 


Reaching us just too late for notice in our Decem- 
ber issue is the 69-page booklet bearing the title at 
the head of this paragraph. It is derived from the 
first class of corporations mentioned in T. D. 4914 
(393 CCH { 6392). The subject matter of the T. D. 
is Section 102 of the Code (1 CCH § 1225). A more 
timely, better written booklet has never appeared in 
the CCH Dollar Series. 

We find one flaw of omission, however, but since 
the booklet is bound to be reprinted many times, it 
should be easily corrected. That is on page 46, where 
a description is given of how “undistributed Section 
102 net income” is to be computed. A worked out 
example, with concrete, illustrative figures, would be 
of real value. 

The Treasury Department is averse to publishing 
examples, and has good reason for its attitude. Too 
many taxpayers try to fit their own cases, which may 
vary greatly, into the published example. But cer- 
tainly a private publisher can give illustrations, pro- 
vided they are clearly noted as such. 

Answering numerous inquires about the author of 
this fine work, we pass on to you that J. J. Leahy, 
the author, is an attorney in Chicago. 

x ok x 


We are glad to note that the estate of the great 
inventor Pupin, whose BTA case we noted just a 
year ago, won the appeal in the Second Circuit. (394 
CCH § 9776). It involved the $40,000 life insurance 
exemption. 


Cartoon Comedies 


As we send this to press Pinocchio and Gulliver's 
Travels are about to appear on New York screens. 
Based on our previous knowledge of the books, and 
the advance publicity, we predict that the latter will 
do much better business than the former; and that 
neither will do two thirds of what Snow White grossed 
(and that is after making allowance for the war’s 
effect on foreign business). And in answer to the 
reader’s “What has that got to do with taxes?” we 
reply, “it’s got a powerful lot to do with the taxes 
Messrs. Disney and Fleischer will pay in 1941.” 


Termites 


In our June, 1938 issue we disagreed with the Com- 
missioner who held that termites are not a casualty. 
Well, the U. S. District Court for Southern California 
agreed with him in the Rogers case decided October 
9, (394 CCH J 9792) but we still do not believe it. On 
the other hand, we like the Court of Claims decision 
in the Bailey case (394 CCH § 9526) practically revers- 
ing itself. If the beneficiaries pay the premiums, in- 
surance is not part of the decedent’s estate. See our 
August, 1939 issue, page 473 and this issue p. 47. 


S. E. C 


Among our extra-curricular activities is member- 
ship on the Library Committee of the N. Y. State 
Society of C. P. A.’s. Recently this committee has 
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been at work on a revision of its list of must books 
for the practicing C. P. A. The one thing most needed 
on the list was a good book on the S. E. C.; but there 
did not seem to be any. Then in December we re- 
ceived, from the Ronald Press, a copy of a book by 
B. B. Greidinger of the C. C. N. Y. faculty. We will 
not guarantee that it will make the list ; but right now, 
in the absence of anything better, it has our vote. 


The Tax Talkers 


“Taxpayers are the cwaziest pipple,” began the Kid, 
giving a tolerable imitation of Lew Lehr. 

“No more so than their counsel,” said Old timer,” 
but go ahead and tell us what provokes this outburst.” 

“Not until I remark,” said Star, “that tax collec- 
tors are just as bad.” 

“In other words,” said Oldtimer, “we’re all human 
beings. Now go ahead, Kid.” 

“Well,” said the Kid. “This is one of those eternal 
triangle cases. The female co-respondent set up a 
trust fund for the benefit of the wife who got the 
divorce. And so the poor ex-wife has to pay tax on 
the income; whereas alimony from her husband would 
have been tax free.” 

“Incredible,” said Philo. But the Kid came right 
back with the citation, “Stern, 40 BTA —, No. 112” 
(393 CCH § 7443). 

“Well,” said Oldtimer, “my friend Norman Web- 
ster ought to get a big chuckle out of the Park Club 
case. The simple recognition of a self-evident fact by 
the Court of Claims is humorous.” 

Oldtimer pulled out his memo book. “Listen,” 
quoth he. “In comparison with the number for 
luncheon, the number eating dinner was few; about 
one in ten; but such is the history of downtown clubs.” 

[Italics supplied by Oldtimer. This and following 
citations supplied by Shoptalker (394 CCH { 9748). | 

Everyone smiled and Star asked, ““Why should that 
be so interesting to Webster particularly ?” 

“T thought everyone would know that,” said Old- 
timer. “He’s just recently become president of the 
Accountants’ Club of America.” 

“But you were going to tell us about cwazy tax 
men,” said the Kid. “I’m waiting.” 

“All right,” said Oldtimer. “Take the recent Bee 
Tee Ay memo decision of Lawrence. Here was a See 
Pee Ay who so far misjudged the market in 1929 that 
as late as October of that year he bought a huge 
house, spent thousand and thousands in alterations 
and decorations, employed four servants, and then, 
of course, couldn’t keep it up. He moved out, posted 
the house for sale or rent, and eventually sold it at 
a staggering loss, which he then attempted to deduct. 
The Commissioner properly ruled that it was not 
deductible, the purchase having been made for occu- 
pancy, not resale; and the taxpayer then misjudged 
his case so badly that he appealed to the Board, and 
lost.” (393 CCH { 7426-B.) 

“The shoemaker’s children are always the worst 
shod,” quoted Philo. “Don’t you remember the 
Thompson case of about ten years back?” (18 BTA 
7 1196.) 

“No,” replied the Kid. “I’m too young.” 

“You wouldn’t remember anyhow,” said Philo. 
“But ll tell you about it. It seems this man was a 
highly successful public accountant, but the Board 
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found as a fact, that his books had been badly kept, 
and he had had to employ another accountant to 
straighten them out. But at least he got a Rule 50 
decision that amounted to a win.” 

“The De Lone case is a honey, too,” said the Kid. 
“The court said in effect that the taxpayer, even 
though he was a lawyer, could not be expected to 
guess what the Commissioner might rule.” (384 CCH 
{ 9613.) 

“There’s another old adage to the effect that the 
lawyer who acts as his own attorney in pleading his 
case has a fool for a client,” ’ said Law. “I could cite 
a number of cases . . 

“Don’t!” interrupted ities: “With that intro- 
duction, you might be committing slander.” 

“Don’t worry,” resumed Law. “I’ll mention no 
names. And only one case at that, which sticks in 
my mind. On the findings of fact, this lawyer had 
even a worse case than the man who bought such an 
extravagant house. I figured he had to take the case 
pro se because no brother-in-the-law would take it for 
him, in the face of certain defeat.” 

“For cwazy taxpayers,” said Star, “I still hand the 
brown derby to the Britton Estate, even though the 
decision is over seven years old. All the sordid de- 
tails of an American buying a titled husband for his 
daughter came out. They had tried to claim as a bad 
debt the amounts paid the foreigner. The Board 
held it a gift; but anyone could see it was a deal.” 
(55 Fed. (2d) 1039). 

“T recall that,” said Oldtimer, “but my pet case is 
that of “Hecht.” 

“Wasn’t that the one,” said Law, “where there was 
a regular dramatic ceremony when the son was in- 
ducted into his father’s business?” (54 Fed. (2d) 968.) 

“T think so,” said Oldtimer, “but what sticks in my 
memory was the real issue. The 24-year old son was 
paid a salary of one hundred and forty thousand dol- 
lars for one year; the commissioner won on the con- 
tention that ‘twenty was plenty.’ The big smile, 
though, was this. There was one lengthy finding 
describing in detail all the courses the boy had taken 
at college, and his grades therein. But the judge 
ruled he had pursued the ordinary course.” 

“That’ 's just what I did, dad,” said the Youngster, 

“but you’re not paying me even a major part of twenty- 
thousand yet.” 


“And I never will,” nade Oldtimer. 


* 8 5 

Since the above started with a radio program 
theme, the Shoptalker wants to tune-in another one 
which starts one hour later on Sunday evening. “I 
gotta grouch!” In other words, it took Ed Sullivan 
until Oct. 30 to get the laugh out of Ned Spark’s false 
teeth into his syndicated column. The Shoptalker 
got it in his May issue, and accordingly feels en- 
titled to yell, “Scoopee!” 


The Effect of Taxes upon Property 
Values in New England 
(Continued from page 27) 


Perhaps the best illustration of this entire subject 
is expressed in the following interchange of letters 
between a representative of a bank and the Selectman 
of a town in which the bank owned a farm. 
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The letter from the bank’s representative follows: 


“We sold the ‘A’ farm to Mr. ‘B’ four years ago for only 
two-thirds of its then assessed value of $3,375. Our fieldman 
advises that the farm is much run down, and is in a territory 
of poor roads. He states that he would not want the place 
at any price. We feel that in fairness to Mr. ‘B’ you should 
consider this assessed value to see if it can be materially 
reduced. I doubt if the farm ought to be assessed any more 
than $2,000.” 


Here’s the reply from the Selectman: 


“Your request in regard to the ‘A’ farm is at hand. Before 
you took the place over, it was valued on our books at $4,200. 
_—_ = it to Mr. ‘B’ it was reduced to $3,375, a cut 
of 

“Our description calls it 330 acres besides the buildings. 
That is somewhere around $7.50 per acre—very much less 
than the other farms in town. 

“T note that your fieldman would not want the place at 
any price. He is absolutely right. Personally, I wouldn’t 
take it as a gift and that goes for most of the farms in town 
—my own included. Farming here is a lost art; no one can 
live at it without some other income. 

“Mr. ‘B’ is a fine man and we are glad to have him for a 
citizen, but he bought the place with his eyes oper and after 
having reduced the place already over $800, we do not feel 
like granting a further reduction, because hard as it is for all 
of us, somebody has got to pay these high taxes and in a 
town like ours, land, however worthless, has to carry the 
greater part of the burden. So it just comes down to the fact 
that the more you have the worse off you are.” 


That is his answer. 


Without a doubt higher incomes generated by higher 
price levels for all commodities will greatly alleviate 
this situation. It would not appear to be a cure, how- 
ever, merely a temporary respite unless we plan to 
have no more depressions. The present war will un- 
doubtedly have some effect on the general price level. 

Many feel that as soon as we get rid of our present 
welfare burden the entire matter will straighten itself 
out. Apparently, however, some of our present wel- 
fare burden is here to stay. Advancing commodity 
prices will increase the cost of some services which 
we now demand and receive. The tendency to broaden 
these services, is ever present and will probably progress. 

To sum up, then: Taxes have eaten into the return 
on real estate so that the investor’s margin has be- 
come thinner and thinner. 

As return on investment decreases, values have fol- 
lowed. As taxes have increased, owners have been 
forced to pay out what they should have put into their 
homes and barns to offset depreciation. 

These factors have been aggravated by the depres- 
sion which has had the effect of increasing the tax 
burden, since owners have had fewer dollars to spend. 

Postponed taxes in the form of bonded debts, and 
the probability that welfare will continue to be a big 
load, are two of the main reasons why we will probably 
see yet higher taxes in the future. 

In the past we have looked to real estate as one of 
our main sources of tax revenue. Unless we let that 
process go so far that the values themselves are wiped 
out, valuations of real estate, for tax purposes, must 
be revised so they are based on income-producing 
ability. This in effect will make our real estate taxes 
over into a form of tax on the income from the prop- 
erty. Furthermore, the rate of the tax must be kept 
in line with the properties’ ability to pay in order to 
fully protect the underlying value of the properties 
taxed. Such a change in our system should again 
make property attractive to own. 
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IN CURRENT LE#AL PERIODICALS 


THE PUBLIC SALARY TAX ACT OF 
1939 


Lucien W. Shaw 


27 California Law Review, September, 1939, 
p. 705-711 


The Public Salary Tax Act of 1939 elim- 
inates for the future the exemption from 
federal income taxation of the salaries of 
all public officers and employees and con- 
sents to taxation of federal officers and 
employees by the states. It also relieves all 
state and local officers and employees from 
retroactive federal taxation and requires 
similar treatment by the states of federal 
officers and employees. 


The impetus for legislation of this kind 
was furnished by a message to Congress 
from the President, dated April 25, 1938, 
recommending that legislation be enacted 
removing the reciprocal exemptions of sal- 
aries of public employees and also the recip- 
rocal exemptions of interest on public 
bonds. 


The Act is divided into two titles. Title 
I (sections 1 to 4) deals with taxation of 
public employees for 1939 and future years. 
Title II (sections 201 to 211) is devoted to 
various provisions granting relief to public 
employees from taxation for prior years by 
the federal and state and local governments. 

Section 1 amends section 22 (a) of the 
Internal Revenue Code, which is the gen- 
eral definition of gross income tax purposes. 
Section 22 (a) formerly provided, among 
other things, that gross income includes 
income derived from salaries, wages, or 
compensation for personal service. 


Section 2 contains an amendment elim- 
inating the former exemption from tax of 
teachers in Alaska and Hawaii. Section 3 
is more important because it requires the 
imposition of federal income tax for 1939 
and subsequent years upon the salaries of 
federal “constitutional court” judges taking 
office on or before June 6, 1932. 


Section 4 of the Act is of great interest 
to the states because it contains a consent 
by the United States to taxation by the 
states of compensation received after De- 
cember 31, 1938, for “personal service as an 
officer or employee of the United States, 
any Territory or possession or political sub- 
division thereof, the District of Columbia, 


or any agency or instrumentality of any one 
or more of the foregoing. The con- 
sent is only to taxation “by any duly con- 
stituted taxing authority having jurisdiction 
to tax such compensation. 


The fundamental provision of Section 201 
is that no additional assessments or collec- 
tion of tax shall be made with respect to 
state and local employees for years prior 
to 1938. The difficulty involved in granting 
relief of the type desired was that there are 
several groups of state and local employees 
engaged in proprietary functions such as 
the operation of state-owned liquor stores, 
who have long been paying federal income 
tax. 

Section 202 governs tax for the year 1938 
and simply projects forward to 1938 the 
exemption in section 201. 

Section 203 provides a further safeguard 
to state and local officers and employees 
against federal income taxation for years 
prior to 1939. Because of their mechanical 
operation, it is possible that sections 201 
and 202 may not cover the cases of a few 
state and local employees who were hon- 
estly thought to be exempt from tax even 
though they may have paid their tax intend- 
ing to seek a refund. 

Section 204 provides that refunds shall 
not be made under sections 201 and 203 
where they are barred by the statute of lim- 
itations. Section 205 provides that sections 
201, 202, and 203 shall not apply with re- 
spect to compensation “to the extent that 
it is paid directly or indirectly by the United 
States or any agency or instrumentality 
thereof.” 


Section 207 squarely provides that no col- 
lection of any tax imposed by any state or 
local taxing authority on the compensation 
of federal officers or employees received 
before 1939 shall be made. 

Sections 207 and 208 relate to taxation by 
the states of officers and employees of the 
Federal Government. Since Graves uv. 
O’Keefe, 59 S. Ct. 595; clearly made the 
federal officers and employees subject to 
state taxation for years prior to 1939, and 
since this would be as much of a hardship 
upon them as the federal taxation of state 
employees for those years, some protection 
to them seemed desirable. 
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Section 208 adopts a different approach in F 


protecting federal employees from state 
taxation. It provides that Title II, granting 
relief to state employees, shall not apply to 
the officers and employees of any state after 


the Secretary of the Treasury determines fF 


and proclaims that it is the policy of that 


state to collect tax from any federal em-f 
ployee, other than employees of the private F 


instrumentalities such as national banks, 


with respect to his compensation received F 


before 1939. 


Section 209 grants relief from retroactive F 
taxation for years prior to 1939 to the group F 


of judges of constitutional courts, 


taking F 


office on or before June 6, 1932, whose} 
compensation is for the first time expressly fF) 


made taxable by section 3 of the Act. 


Section 210 provides, merely to eliminate> 
any doubt, that wherever used in the Act,— 


“officer or employee” 


includes a member} 


of a legislative body and a judge or officer 


of a court. 


The Public Salary Tax Act of 1939 ac- 
complishes a long-advocated and needed 
reform, now fully sanctioned by the Su- 
preme Court, and at the same time prevents 
the hardship which would otherwise result 
from the unexpected collection of taxes for 
prior periods. 


FIVE YEARS WITH DOUGLAS v. 
WILLCUTS 


Randolph E. Paul, Member of the New York, 
New Jersey and Federal Bars 


pores 


Ri dics Ty EI aa Relies yo 9 Sr te EO er te 


een 


BRIN oD 


53 Harvard Law Review, November, 1939,)) 


p. 1-35 


Extrication from the legal status of matri-f 
mony has become a relatively simple mat-§ 
ter, at least for those who can afford the} 
cost of a shift in residence to havens which} 
recognize the low threshold of sensation off 


sensitive spouses. 
extrication has become a harder process; 
the husband often finds that he has escaped 


the scourges of an uncongenial marriagt) 


complications with the tax collector. 
ever it may be in fiction that it is the woman 


who pays and pays, in tax law the womatj 


is indeed a protected creature. The amiable 
common-law fiction of a hundred years ag0 
that the husband and wife were one, and 


On the economic side} 








that one the husband, is far from passé in 
tax matters today even after the divorce 
court has severed the marital knot. Where 
the husband distributes income through the 
medium of a trust to his divorced wife in 
lieu of alimony, the philosophy of the surtax 
has caused the continued imposition of in- 
come taxes against the husband upon the 
theory that it is he from whom they best 
can be collected. 


+ mous opinion written by Mr. Justice Mc- 


/ vorced wife was not a separate taxpayer, 


9ach in 
1 state 
ranting 
pply to 
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rmines 
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tating tardiness. 
War, on November 19, 1917, the Court held 


“income.” 
the font from which has flowed an ever- 
increasing tide of difficulties, say very little. 


296 U. S. 1, no further word came from the 
| Supreme Court on this subject, though in 


\ table problem. 


' alimony trusts be treated differently from 
» alimony? 
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HE FRUITS OF AN UNFORTUNATE SUPREME 
Court decision sometimes mature with irri- 
In the midst of the World 


(Gould v, Gould, 245 U. S. 151), in a unani- 


Reynolds, that alimony is not taxable as 
The two pages of this opinion, 


Until its decision in Douglas v. Willcuts, 


the meantime it became plain that the di- 


thus establishing for alimony a “unique 
place in the law.” Accepting the Gould 
decision—irrespective of its correctness or 
incorrectness—as a basic datum regarding 
outright alimony payments, what about 
alimony trusts? This was a more intrac- 
Should the income of 


And what about an allowance 
based upon a separation agreement? 
The administrative authorities had their 


) troubles with these questions. The Depart- 
' ment revoked a prior ruling that the income 


' from an alimony trust was taxable to the 
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/ were made from a trust. 
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husband and stated that such income was 


» taxable to the wife. The Treasury renewed 


its apparent campaign to make the world 


) safe for femininity by ruling to the same 


effect even though the payments of alimony 
The income was 
again ruled taxable to the husband as the 
true trust beneficiary. The early Board 


| decisions as to the husband’s taxability had 


an equally tortuous history. 


This disorder very naturally developed 
the type of conflict which moves the Su- 
preme Court to intervention. The Eighth 
Circuit Court of Appeals in the Douglas 
case, 73 F. (2d) 130, held a husband taxable 
with respect to the income of a trust cre- 
ated by him for the benefit of his wife on 
the day the wife instituted a divorce suit, 
on the ground that the income from the 
trust was employed to satisfy “a legal obli- 


) gation which appellee was bound to meet,” 


and that the payment “directly benefited” 
the husband “by discharging a legal obli- 


» gation he was bound to perform.” A more 
} compassionate Seventh Circuit Court of 


Appeals held in the Schweitzer case, 75 F. 


» (2d) 702, in clear conflict, that a father was 


not taxable on the income of a trust set up 
or the support, maintenance and education 
of his minor children. 


Stepping in at this juncture, the Supreme 
ourt in Douglas v. Willcuts attempted 
elaborately to set forth the law on the sub- 
ject. In this case Mr. Douglas on Septem- 
ber 12, 1923, entered into an agreement with 
his wife and a trustee by which he trans- 


ferred securities into an irrevocable trust 


for his wife’s benefit for life. The trust 
income was to go to the wife annually, in a 
fixed sum up to a certain point of time, and 
in an increased fixed sum thereafter. 





Excess income went to the taxpayer, who 
was also to receive the trust property free 
from trust on the death of his wife. 
trust was stipulated to be “in lieu of, and 
in full settlement of alimony, and of any 
and all dower rights or statutory interests” 
in the estate of the husband, and “in lieu of 
any and all claims for separate maintenance 
and allowance” for the support of the wife. 
An absolute divorce was obtained by Mrs. 



































date of the agreement. 
explicitly incorporated the terms of the 
trust and made the payments mandatory in 
lieu of alimony. 








I If the 
trust income proved inadequate, the hus- 
and was to make good the deficiency. 


DIGESTS OF ARTICLES ON TAXATION 


The 


Douglas in Minnesota three days after the 
The divorce decree 


On these facts the Supreme Court held 
that the constitutional propriety of taxing 
the husband could not be “challenged suc- 
cessfully”; it rededicated itself to Gould v. 
Gould; it stated that the Douglas trust was 
created “as the channel for the application 
of the income to the discharge” of the hus- 
band’s obligation, and left the nature of the 
transaction unaltered; it held that “the net 
income of the trust fund, which was paid to 
the wife under the decree, stands substan- 
tially on the same footing as though he had 
received the income personally and had 
been required by the decree to make the 
payment directly”; and it explained that the 
statutory provisions regarding the taxation 
of trusts, fiduciaries and beneficiaries were 
not intended “to apply to cases where the 
income of the trust would otherwise remain, 
by virtue of the nature and purpose of the 
trust, attributable to the creator of the trust 
and accordingly taxable to him.” 

The language in which the Court had 
couched its opinion was the broad doctrine 
of constructive receipt. It is notable that 
in Douglas case four important and distinct 
factors were present, all of which may have 
contributed to the result: (1) the husband 
was under a legal obligation, imposed by 
the statutes and decisions of Minnesota, to 
continue to support his divorced wife; (2) 
the trust agreement was ratified by the 
court and incorporated into the divorce 
decree; (3) the court under the laws of 
Minnesota had continuing jurisdiction to 
reopen and revise the décree or the trust 
agreement; and finally (4) the trust instru- 
ment provided that the husband was obli- 
gated to pay any deficiency in trust income 
if the trust assets failed to produce the stip- 


ulated sum. 
7 HE BASIC THOUGHT MOST STRESSED BY 
Douglas v. Willcuts is that the creation of 
the trust there involved did not release the 
husband from the duty of supporting his 
wife; rather it was simply a device to dis- 
charge an obligation to support her which 
continued even after the divorce. 
Although the existence of a legal obliga- 
tion continuing into the tax year is essential 
to the husband’s taxability, it seems clear 
that such an obligation may arise by virtue 
of the husband’s voluntary assumption of a 
continuing duty to support just as effec- 
tively as by the force of statute or an order 
of court. Relief from an ordinary con- 
tractual obligation to pay money constitutes 
taxable income to the obligor no less than 


posed by law. 
This argument, although frowned upon in 


by both the Board and the courts. 



























relief from an involuntary obligation im- 


the Board when first advanced by the Gov- 
ernment, has since been increasingly favored 


No logical tax distinction can be drawn 
between the discharge of a support obli- 
gation assumed by a voluntary contract and 
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the discharge of a similar obligation im- 
posed by law; even the latter type of obli- 
gation is directly attributable to the voluntary 
act of the husband in entering into the mar- 
riage contract. 
ment might be advanced to the effect that 
so long as the trust income is equal to the 
annual amount guaranteed by the husband, 
no actual obligation on the part of the hus- 
band has arisen, and therefore no taxable 
relief from an obligation has occurred. Still 
the very absence of such an existing obliga- 
tion would, even under this view, be due 


A highly technical argu- 


directly to the trust income; and the hus- 


band, in being protected from the obliga- 


tion, has thus received an economic benefit 
which may fairly be taxed to him. 


There is little doubt that the same result 
will follow regardless of the fact that due 
to the large size of the trust corpus the 
actual imposition of any personal liability 
against the husband for a deficiency in the 
income is extremely unlikely; obviously the 
remoteness of propinquity of this contin- 
gency would be an utterly impractical 


criterion. 
T HE HUSBAND'S OBLIGATION MAY TERMINATE 
by reason of the fact that under local law 
the creation of a trust in favor of the wife 
effects an absolute discharge of the hus- 
band’s duty of support. This doctrine, first 
established by the Sixth Circuit Court of 
Appeals in Commissioner v. Tuttle, 89 F. 
(2d) 112, placed a distinct limitation upon 
the vague area covered by the Douglas 
decision. The court’s careful consideration 
of Douglas v. Willcuts led it to the conclu- 
sion that the decision was based largely 
upon “the fact that the income of the trust 
estate was alimony under the provisions of 
the Minnesota statute and the terms of the 
decree.” . 


Despite the Board’s later misgivings as 
to the Tuttle decision, that case has since 
been adhered to by the Eighth Circuit in 
Fitch v. Commissioner, 103 F. (2d) 702, and 
by the Second Circuit in Helvering v. 
Leonard, 105 F. (2d) 900. 


There can be no quarrel with the logic 
of the Fitch and Leonard cases; they repre- 
sent a point at which a definite boundary 
should be placed upon the intensely in- 
definite doctrine of the Douglas case. The 
decisions in no way attempt to nullify the 
Supreme Court’s decision, but simply calla 
welcome halt to its indiscriminate and con- 
fusing application. The possible resultant 
impairment of national tax uniformity is 
unfortunate, but is inevitable in a field such 
as divorce matters where reference to local 
law is inescapable. Deliberate tax avoid- 
ance, whereby a husband in the upper tax 
brackets might willingly enter into a gener- 
ous lump settlement in return for the wife’s 
release of any personal claims and for his 
escape from tax liability on the trust in- 
come, is not likely to be a common conse- 
quence; a settlement which “entails surrender 
by the settlor of all benefit of increase in 
expectable income, and on the part of the 
beneficiary a hazard that income may be 
much less or none at all contributes little 
to the technique of evasion.” Nevertheless, 
whatever its verbal description, a transac- 
tion which leaves the husband under no 
further possible obligation seems definitely 
outside the application of Douglas v. Will- 
cuts. 


If the jurisdiction is one in which the 
obligation ceases automatically on remar- 
riage, payments made thereafter under a 
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proach with respect to intangibles that it 
has adopted with respect to tangibles by giv- 
ing them a situs in the jurisdiction which 
has primary control over the transfer and 
by denying the right of the domicile to 
impose a tax. This would assure to intan- 
gibles the same immunity from multiple 
taxation that has already been granted, and 
presumably will continue to be granted, to 
tangibles. If this should happen then the 
problem of multiple domicile, to which we 
now turn, would disappear. 

In Worcester County Trust Co. v. Riley 
the tax officials of Massachusetts and Cali- 
fornia each claimed a tax on intangibles on 
the ground that the decedent Hunt was 
domiciled within its borders. The Massa- 
chusetts executor attempted to bring the 
tax officials of both states into the Federal 
District Court of Massachusetts under the 
Federal Interpleader Act. The Massachu- 
setts tax officials raised no objection, but 
the California tax officials denied the juris- 
diction of the court, asserting that the suit 
was against the State of California and 
therefore forbidden by the Eleventh 
Amendment. The Supreme Court unani- 
mously held that the district court had no 
jurisdiction. 


N THE GREEN ESTATE, TEXAS ASKED LEAVE OF 

the Supreme Court to file an original. bill 
against Florida, Massachusetts and New 
York and the beneficiaries of the estate to 
have it determined, among other things, 
which one of these states was the domicile 
of Green at his death. Texas v. Florida, 306 


U. S. 398, does not help the situation in the 


ordinary case because at the rates of tax pre- 
vailing in most of the states a controversy be- 


tween the states of which the Supreme Court 


has jurisdiction can arise only if at least four 
states claim a tax and the estate consists 
of intangible property having a value of at 
least $30,000,000. On no other state of facts 
will the assets be insufficient to meet the 
claims of all of the claimant states. The 
refusal of the Supreme Court to take juris- 
diction in the Dorrance estate litigation was 
ascribed to failure of counsel to assert a 
constitutional right at the proper time. 
Clearly, these cases indicate, although they 
may not conclusively establish, that no con- 
stitutional right is infringed by multiple 
death taxation of intangibles on the basis 


lof inconsistent determination of domicile by 


State courts. 


It is not a happy situation in which a man 
may be held to be domiciled in two or more 
states and his estate may be required to 
pay a death tax on his intangibles in each 
ofthem. Many men are disinclined to con- 
fne their lives to a single state and yet 
merely by living in several states they run 
the risk of multiple taxation of their estates. 


For a long while the states have appre- 
ciated the importance of fairness and order- 
liness in death taxation. With the recent 
ncrease in the amount of revenue required 
y the states and the recent suggestion that 
€ imposition and collection of all income 
end death taxes be centralized in the Fed- 
tral Government, the states have become 
ore than ever impressed with the impor- 
ance of this. They recognize that they 
ust make the present tax system work 
airly and to the reasonable satisfaction of 
heir citizens or else the present broad gen- 
‘ral movement toward centralization will 
ubstitute a system of exclusive collection 
by the Federal Government. 








DIGESTS OF ARTICLES ON TAXATION 


It would seem that the only way entirely 


to eliminate the possibility that a man may 
be held to be domiciled in two or more 
states is through a single adjudication by 
a court having jurisdiction over all claimant 
states. 
an adjudication have failed. 


To date the attempts to secure such 


re OPINION OF THE NEw York Court OF 
Appeals in Matter of Trowbridge, 194 


N. E. 736, states that Trowbridge had been 
advised by his attorney that domicile was 


“mainly a matter of intention of the man 
himself.” It is clear from the opinion in 
Texas v. Florida that Green relied upon his 
intention that Texas should be his “legal 
residence” to fix his domicile in a state 


where he had neither lived nor had a dwell- 
ing place for twenty-five years, rather than 


in Massachusetts or Florida where he had 
homes at the time of his death, or in New 
York, where he had at least a dwelling 
place. But the courts of last resort said 
that a man’s domicile is to be fixed on the 
basis of the facts of his life and not on the 
basis of his desires or intentions. 

It is clear that there has been, and still is, 
need of clarification in the law of domicile. 
The sound principles which the Restate- 
ment of the Law of Conflict of Laws states, 
are rapidly receiving the approval of the 
courts and when this acceptance has pro- 
ceeded further there will be less likelihood 
that the courts of two or more states will 
give a man two or more different domiciles. 

The legal rights and obligations which 
are in the nature of personal rights and obli- 
gations existing independently of any spe- 
cial transaction must be fixed by the law 
of some particular jurisdiction. 

Domicile is a necessary concept so that 
it may be known where a man has the right 
to vote, how his property shall be disposed 
of at his death, whether he is adult and 
competent, and for many other similar pur- 
poses. 

Domicile of origin is the domicile assigned 
to every child at its birth. Domicile of choice 
is the kind of domicile with which we are 
concerned. 

To acquire a domicile of choice two 
things are necessary—physical presence and 
intention to remain. The physical presence 
need not be continuous. 

The abstract conception that a man’s 
domicile is where he is physically present 
with the intention to remain has been trans- 
lated into the practical rule that a man’s 
domicile is where his home is. It is difficult 
to define the meaning of “home.” 

A man may live and make his home wher- 
ever he wants to, but when he has done so 
and it becomes necessary for the law to fix 
his domicile it does so on the basis of “the 
man’s general habit of life” and on the facts 
as he patterned them, not on the basis of 
where he wanted to be domiciled or thought 
that he was domiciled or said that he was 
domiciled. 

In determining which of several homes 
is the most intimate the question is which 
of them has the elements of home in the 
greatest degree. When the issue is whether 
a man has a home in a given place, it is 
answered by a consideration of the extent 
to which the material elements exist or do 
not exist with respect to that place. 

The law having fixed Smith’s domicile at 
the place where he makes his only home or 
his principal home in State A, what is it 
that must happen in order that the law 
thereafter will fix his domicile in some other 
place? Clearly the answer is that the law 
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will give him a new domicile when and 
where it appears that he has made a new 
only home or a new principal home. 


Another factor contributing to the con- 


fusion in fixing domicile is the chronolog- 
ical approach, which has tended to require 


successive determinations and redetermina- 


tions of domicile, rather than merely a sin- 


gle determination of where the man had his 


only or his principal home at the material 
date. 


Heretofore the problem of multiple dom- 


icile has been conceived of and talked and 
written about as though it arose in connec- 


tion with death taxes only. But that is not 
the fact. Im almost every state annual taxes 


of one sort or another are imposed upon 


persons domiciled there. At any time during 
a man’s lifetime a claim not only for current 


taxes but also for back taxes may be as- 


serted by a state in which he lives and may 
fairly be claimed to be domiciled. The stat- 
ute of limitations may be no protection. 
Thus, there is an immediate problem which 
the client as well as the lawyer should rec- 
ognize and face. 

Our suggestions for cooperation towards 
securing a determination of domicile during 
lifetime are not as idealistic as they might 
seem. Self-interest is the only motive upon 
which we rely. It is not to a man’s interest 
that he go through life paying taxes in one 
state and ignoring the fact that at any time 
the claim may be made by another state 
that he is domiciled and taxable there and 
that at his death a death tax on his intan- 
gibles may be claimed and collected by both 
these states. A man whose life is so lived 
that he is subject to these risks should face 
the issue rather than evade or falsify or put 
his head in the sand. 


HERE IS NO SINGLE, IMMEDIATE AND COM- 
plete remedy, but that intelligent and per- 
action along appropriate lines will bring a 
gradual and at least partial cure. We have 
suggested certain lines along which action 
may be taken with reasonable assurance of 
success. 


TAX CLAIMS IN BANKRUPTCY 
PROCEEDINGS 


Reuben G. Hunt, Member of the 
California Bar 


14 Journal of the National Association of 
Referees in Bankruptcy, October, 
1939, p. 3-8 


The time worn, but ever true, expression 
that “the power to tax is the power to de- 
stroy” can be applied throughout the United 
States today by way of analogy in the ad- 
ministration of bankrupt estates. Taxing 
units from all corners of the land swoop 
down on the smaller estates and when they 
are through such estates are completely 
shorn of their assets. 


Under the 1800 Bankruptcy Law no pref- 
erence or priority was given to taxes. All 
claims received a pro rata distribution. How- 
ever the 1898 Act, as amended by the Chandler 
Act, Section 64(a)(4) gives taxes priority, 
but after (1) expenses of administration 
(64-a-1), (2) wages (64-a-2), and (3) ex- 
penses of creditors in defeating an arrange- 
ment or wage earner plan or the bankrupt’s 
discharge, or causing the revocation or set- 
ting aside of any such arrangement, wage 
earner plan, or discharge (64-a-3). 

The United States, state, county, district, 
and municipality, are on terms of equality 
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with respect to taxes due from a bankrupt, 
none of them having any priority over any 
other. Any state statute is void that pro- 
vides that debts due the state shall have 
priority. Furthermore the Chandler Amend- 
ment to Section 57(n), requiring tax claims 
to be filed like other claims, wipes out any 
pre-existing duty of the trustee to “search 
out and pay taxes.” Neither is a receiver 
or trustee required to file a tax return for 
the period antedating bankruptcy at the 
expense of the estate. 


In view of the recent tendency of state 
legislatures to make state taxes a lien upon 
both real and personal property, irrespec- 
tive of recordation or possession, the framers 
of the Chandler Act endeavored to provide, 
by Section 67(c), that, where not enforced 
by possession and sale prior to bankruptcy, 
such tax liens, with respect to personal 
property, had to give way to the priorities 
accorded by Section 64(a)(1), costs of ad- 
ministration, and Section 64(a)(2), wages. 
The circuit court of appeals has even gone 
so far as to hold that the bankruptcy court 
could assume jurisdiction and administer 
the property although the taxing authority 
was in possession of the property prior to 
bankruptcy. The 1800, 1841, and 1867 Acts 
did not have any specific provision as to 
the control to be exercised by the bank- 
ruptcy court over the legality and amount 
of tax claims. The 1898 Act made a specific 
provision in this respect and in Section 
64(a) it was stated: 

**. . . Im case any question arises as to the 


amount or legality of any such claim, the same 
shall be heard and determined by the Court.”’ 












































This provision is still retained in the 1898 
Act as amended by the Chandler Act, but 
has been transferred to a proviso under 


Section 64(a) (4). 


The great weight of authority is therefore 
that the bankruptcy court has independent 
jurisdiction, not only to determine the le- 
gality of the tax claim but also the amount 
thereof, for example, whether or not it is 
excessive, even though the tax payer, the 
bankrupt, did not before bankruptcy, and 
the trustee has not after bankruptcy, ex- 
hausted all of the means provided by the 
taxing laws for the correction of errors 
made by the taxing authorities. Even the 
determination after due hearing, before bank- 
ruptcy, by state or federal boards or officers, 
over the amount of taxes is not res judicata 
in bankruptcy. A tax may be reduced by 
the bankruptcy court if the facts show im- 
proper valuation or other defect. There are 
several cases holding contra to the above 
holdings but they are in the decided minority. 

Until the Chandler Act, a tax claim could, 
it seems, be filed even after the date of the 
bar order, if there were assets left in the es- 
tate, although it could share only in the 
residue. Now tax claims must be filed 
within six months or they are barred. 


A subject of considerable controversy 
which is yet to be passed upon by the cir- 
cuit court of appeals is whether, if a state 
social security tax is not paid on or before 
the time prescribed in the federal social 
security tax law, the bankrupt estate can 
have the 90% credit on the federal tax if, 
after such time, but during the administra- 
tion of the estate, such state tax is paid. 
The weight of authority is that such 90% 
credit must be given by the federal govern- 
ment of the state tax is paid during the 
course of the administration of the bank- 
rupt estate. 
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An adjudication in bankruptcy does not 
interfere with valid existing liens. The laws 
of the state where the adjudication is had 
are controlling as to the validity and ex- 
tent of liens against the bankrupt’s property. 
The new Section 64(a)(4) gives a claim for 
taxes no priority over valid liens, and this 
applies as against the United States as well 
aS against any other taxing unit. A valid 
lien which arose prior to adjudication is 
entitled to protection even though the 
amount thereof cannot be ascertained until 
after adjudication. 


THE SUPREME COURT: 1938 TERM 


James William Moore, Associate Professor of 
Law, Yale University and Shirley Adelson, 
Research Assistant, Yale University 


26 Virginia Law Review, November, 
1939, p. 1-69 


A century ago Judge Story wrote of the 
surrender of the Federalist bench after its 
lengthy conflict with Jacksonianism: “The 
doctrines and opinions of the ‘Old Court’ 
are daily losing ground. ... The doctrines 
of the Constitution, so vital to the country, 
which in former times received the support 
of the whole Court, no longer maintain 
their ascendancy. ... There will not, I fear, 
ever in our day, be; any case in which a law 
of a State or of Congress will be declared 
unconstitutional; for the old constitutional] 
doctrines are fast fading away, and a change 
has come over the public mind from which 
I augur little good.” And in 1938 Mr. 
Hogan, President of the American Bar As- 
sociation, has said: “The guards have been 
let down; many of the limits have been 
obliterated. . . . Freed is the Congress, by 
the action of the Supreme Court, from all 
but a very few constitutional fetters on its 
exercise of power. Legislative independ- 
ence and legislative wisdom are America’s 
sole reliance for the continuance of that 
security of the blessings of liberty for 
which the Constitution was framed and the 
Government of the United States of America 
created.” 


PENDING STATELTAX LEGISLATION 





Eight states have regular sessions of the 
legislature scheduled to convene this year. 
Monthly, hereafter, we shall report, under 
the above heading, introduction and execu- 
tive action taken on tax bills of importance 
to general business interests. 


Following is a list of the eight states and 


dates on which their respective legislatures 
are scheduled to convene: 


Date of 

Jurisdiction Meeting 
N66 rh Sic cents Beanie Jan. 2 
ee ee eee ee May 13 
i bid oss a Sa oh Jan. 2 
I 8 Si ced Lee, errata Jan. 9 
New York ... jan. 
ee Jan. 2 
South Casolina ............... Jan. 9 
 —_i(iCisi«sC A IN ep aI gs eZ Jan. 10 


render came in the 1938 Term. True, the 
1938 Term marks a transition period. 
landmarks and carefully (if not correctly) 
considered opinions disappeared with rapidity 
at the last term. 
marked their passing than if they had been 
the hasty judgments of lower courts. 
day, say the cynics, a Supreme Court de- 
cision is like a theatre ticket, 
on the day issued.” But actually the “guards” 
were let down before the 1938 Term; and 
democracy may yet survive as it did ‘after 
Story’s time. 


law has been reconstructed. The salaries 
of federal judges were held taxable in 
O’Malley v. Woodrough, 59 S. Ct. 838, un- 
der the federal income tax. 
of a federal instrumentality, the HOLC, 
was held subject to a State income tax in 
Graves v. People of the State of New York 
ex rel. O’Keefe, 59 S. Ct. 595, a continuation 
of the attack by the Court on the doctrine 
of governmental immunity launched in the 
previous form by the case of Helvering v. 
Gerhardt, 58 S. Ct. 969; and while the latter 
case might have been supported on tradi- f 
tional grounds, 
liquidated precedents of nearly 70 years 





that a tax on income is not a tax upon its 


plainly discriminatory or crippling in its 
effect, upon either the state or federal gov- 


tiple taxation became again a real possibility 
as the Court retreated from its stand that 





vania, 58 S. Ct. 





January, 1940 










Mr. Hogan believes that the great sur- 


True, 


Little more ceremony 
To- 


“good only 


In the tax filed, however, constitutional 


An employee 


the latter unequivocally 
standing. The theory of the Graves case is 


source, so that it is unlikely that a tax 
ernments, would be allowed to stand. Mul. 


double taxation was a violation of due 
process. In ~* -}< Trust Co. v. Pemnsyl- 
295, by a nonresident in a 
domestic corporation was held taxable, not- 
withstanding that the ownership of the stock 
could also be taxed in another state. A tax 
was held valid in Newark Fire Ins. Co. 1. 
State Board of Tax Appeals, 59 S. Ct. 918 
levied against the capital stock and surplus 
of a domestic insurance company conduct- 
ing its principal business in another state, 
a re-establishment of the “business situs” 
doctrine, embarrassing to the Court that 
originally formulated it but in perfect har- 
mony with the disposition of the recon- 
structed Court. In the field of death taxes, 
Graves v. Elliott, 59 S. Ct. 913, held that the 
relinquishment of a power to revoke a trust 
created by the decedent was taxable at 
the domicile of the owner of the power, 
although the property might also be subject 
to an inheritance tax at its situs, in the 
trustee’s hands in another state, and Texas 
v. Florida, 59 S. Ct. 563, sustained a suit 
by one state against another in the nature 
of a bill of interpleader to determine the 
true domicile of a decedent, on the plea 
that the rival claims of four states for death 
taxes would completely dissipate the dece- 
dent’s estate, although in Worcester County 
Trust Co. v. Riley, 58 S. Ct. 185, an executor 
had been denied the right to implead the 
tax officials of rival states. 

Retaliatory taxation was upheld in Indiat- 
apolis Brewing Co. v. Liquor Control Com- 
mission, 59 S. Ct. 254, when a statute was 
upheld which forbids the importation of beet 
by any domestic dealer from any state 
designated by a Commission as forbidding 
or taxing the importation of Michigan beer, 
but held invalid in Hale v. Bimco Trading, 
Inc., 59 S. Ct. 526, when a statute imposing 
a heavy “inspection” fee on cement imported 
into Florida from outside the state. 
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ALABAMA 


February 1—— 
Automobile dealers’ reports due. 
Corporation permit application due. 
Public utility inspection fees due. 
February—First Monday—— 
Last day to make corporation property tax 
return. 
February 10—— 
Alcoholic beverage reports due from distrib- 
utors, retailers and wholesalers. 


| February 15—— 


Gasoline tax reports due from carriers, trans- 
porters and warehouses. 

Lubricating oils tax reports due from carriers, 
transporters and warehouses. 

Motor carriers’ tax due under 1932 Act. 

February 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax report and pay- 
ment due. 

Gasoline tax report and payment due. 

Lubricating oils tax report and payment due. 

Sales tax reports and payment due. 


ARIZONA 
February 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 


| February 25—— 


Motor fuel carriers’ reports due. 


ARKANSAS 
February 1—— 
Annual sales tax reports and payment due. 
February 10—— 
Alcoholic beverage reports and taxes due. 
Natural 
due, 





Natural resources severance tax reports and 


Payment due. 


) February 15—— 
First installment of public utility gross earn- 


ings fees due. 


Light wine and beer wholesalers’ reports, and 
wine manufacturers’ reports and taxes due. 


Sales tax reports and payment due. 
February 20—— 
Gasoline tax reports and payment due. 


resources—statements of purchase 





CALIFORNIA 
February 1—— 
Gasoline tax due. 
February—Ten Days after First Monday—— 
Oil and gas production tax reports due. 


February 15—— 
Gasoline tax reports due. 


Personal income tax information returns and 


remittances of amounts withheld due. 





Use fuel tax and reports due. 
February 20—— 


Beer and wine tax reports and payment due. 
Chain store license lapses unless renewed. 


Motor carriers’ gross receipts taxes due. 


COLORADO 

February 10—— 

Motor carriers’ reports and taxes due. 
February 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Income tax information returns due. 

Sales tax reports and payment due. 

Service tax reports and payment due. 

Use tax reports and payment due. 
February 25—— 

Gasoline tax reports and payment due. 
February 28—— 

Property tax (first installment) due. 


CONNECTICUT 
February 1—— 
Gasoline tax due. 
February 15—— 
Gasoline tax reports due. 
February 20—— 


CALENDAR 
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February 29—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
February 1 
Street railroad company reports due. 
February 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, wholesalers or retailers. 
Beer reports due from licensed manufacturers 
and wholesalers. 
February 15—— 
Beer tax due. 
February 29—— 
Gasoline tax reports and payment due. 





FLORIDA 
February 10—— 
Alcoholic beverage reports and excise tax duc 
from dealers and manufacturers. 
February 15—— 
Alcoholic beverage reports due from carriers 
and transporters. 
Chain store gross receipts tax reports and pay- 
ment due. 
Gasoline and motor vehicle fuel tax reports 
and payment due. 


GEORGIA 
February 1—— 
Motor vehicle registration fees due. 
February 10—— 
Tobacco wholesale dealers’ reports due. 
February 15—— 
Malt beverage tax reports and payment due. 





Alcoholic beverage tax reports and payment | February 20—— 


due. 


DELAWARE 
February 1—— 


Alcoholic beverage reports due from manufac- 


Gasoline tax reports and payment due. 


IDAHO 
February 10—— 
Beer dealers’ reports due. 


turers and reporters between this date and | February 15—— 


February 15. 
February 15—— 
Filling stations’ gasoline tax reports due. 
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Electric power company reports and taxes 
due, 


Gasoline tax report and payment due. 
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ILLINOIS 


February 10—— 
Motor carriers’ mileage tax due. 


February 15—— 
Last day to make alcoholic beverage reports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bever- 
ages due. 





February 20—— 
Gasoline tax reports and payment due. 
February 29—— 
Last day to file franchise tax statement. 
Transporters’ gasoline tax reports due. 






INDIANA 


















February 15—— 
Bank share tax reports due. 
Banks and trust company intangibles tax re- 
ports due. 
Carriers’ gasoline tax reports due. 
February 20 
Bank share tax due. 
Banks and trust company intangibles tax due. 
Building and loan association intangibles tax 
reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 





IOWA 
February 1—— 
Coal mine reports due. 
Freight line and equipment company taxes 
due. 
February 10—— 
Carriers’ gasoline tax reports due. 
Cigarette tax reports due. 
Class ‘‘A’’ permittees’ beer tax reports and 
payment due. 
Motor carriers’ ton-mile reports due. 
February 20—— 
Gasoline tax reports and payment due. 















KANSAS | 
February 1—— 
Motor vehicle registration fees due. 
February 10—— 
Malt beverage reports and taxes due. 
February 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment due. 
Motor carriers’ gross ton-mileage tax report 
and payment due. 
February 20 
Sales tax reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 


















| 
| 


KENTUCKY 
February 1—— 
Corporation franchise (license) tax reports 
due. 
Income tax information returns of non-taxable 
distributions due. 
February 10—— 
Alcoholic beverage reports due. 
Gasoline tax reports and payment due from 
refiners and importers. 
February 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports and taxes due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports and 
payment due. 
February 20—— 
Oil production tax reports and payment due. 





























































Carriers’ gasoline tax reports due. 
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February 29—— February 15—— 

Dealers’ and transporters’ gasoline tax reports Sales tax reports and payment due. Februar 
and payment due. Use tax reports and payment due. Carrie 
February 20—— Februar 

Distributors’ gasoline tax reports and pay. Deale 

LOUISIANA ment due. due. 

February 1—— February 29—— Fuel - 
Chain store tax reports due. Motor vehicle registration fees due. 

Domestic corporation reports due. 
Public utility license and pipe line transpor- 
tation taxes due. MINNESOTA 
Wholesalers’ tobacco reports due. February 1—— 

February 6—— Annuity income and information returns due, 

Motor vehicle registration fees due. Express, freight line, sleeping car, telegraph 

February 10—— and telephone company returns due. 

Importers’ gasoline tax reports and payment Railroads’ leased freight car reports due. 
due. Royalty tax reports due. 
Importers’ kerosene tax reports and payment | February 10—— 
due. Brewers’, manufacturers’ and wholesalers’ al- 
Importers’ light wines and beer reports due. coholic beverage reports due. 
Importers’ lubricating oils reports due. February 15—— 

February 15—— Interstate motor carriers’ mileage taxes due, § Februa 
Carriers’ gasoline tax reports due. Motor vehicle registration fees due. Gaso! 
Carriers’ kerosene tax reports due. Railroad’s semi-annual gross earnings reports § februa 
Carriers’ light wines and beer reports due. due. Mant 
Carriers’ lubricating oils reports due. February 25—— alc 
Manufacturers’ and dealers’ intoxicating liq- Gasoline tax payments due. 

Februa 
uor reports due. en 
Wholesalers’ tobacco reports due. as 
February 20 a oo MISSISSIPPI 
4 ax repor an ayment 
mae. naib ; se “‘. tax (first semi-annual installment) b 
Dealers’ kerosene tax reports and payment Pt arses oe 
due. 5 
Dealers’ light wines and beer tax reports due. ed Prop 
: ; y reports due. 
Lubricating oils tax due; dealers’ reports due. February 10— Febru: 
Exci 
Admissions tax reports and payment due. te1 
February 15—— Gros 
Gasoline tax reports and payment due. tre 
Manufacturers’, distributors’, and wholesalers’ Gros 
tobacco reports due. fre 
Retailers’, wholesalers’, and distributors’ light 
wines and beer reports due. Febru 
Sales tax reports and payment due. Alco 
Use tax reports and payment due. du 
February 28—— Febru 
Foreign insurance company premiums. tax Alec 
(semi-annual reports and payment) due. Febru 
New Orleans city sales tax reports and pay- Car: 
ment due. Dist 
Petroleum solvents reports due. MISSOURI r 
Sales tax reports and payment due. February 5—— 
Non-intoxicating beer permittees’ reports due. 
February 15—— 
MAINE Gasoline tax reports due. Febru 

February 1—— Retail sales tax reports and payment due. Min 
Gasoline tax due. Kansas City property tax returns due. ites 

February 10—— February 25 Rai 
Manufacturers’ and wholesalers’ malt bever-| Gasoline tax due. is 

| age reports due. d 

February 15—— 

Gasoline tax reports due. MONTANA Febri 
February 1—— Occ 

Motor vehicle registration fees due on or be- D 

MARYLAND fore this date. Oil 

Pelweney 59 "ay aon wholesalers’ liquor tax reports Sev 
varies tat neem Ege ear due. . ai ~~ 
: ectric company reports and taxes due. 0 
wae og information returns due. Gasoline tax reports and payment due. Febr 
Beer tax reports and payment due. Ra 

| Gasoline tax reports and payment due. d 
Febr 

Ga 

MASSACHUSETTS Us 

February 1—— C 
Returns due from owners of classified forest 

lands. 

| February 10—— 

| Alcoholic beverage tax reports and payment Febr 

| due. Pr 
February 15—— February 20—— Feb1 

Cigarette distributors’ tax reports and pay- Producers’, transporters’, dealers’, and re In 
ment due. finers’ crude petroleum reports due. 
February 29—— Tr 
Gasoline tax reports and payment due. NEBRASKA me 
February 1—— Al 
MICHIGAN Motor vehicle registration fees delinquent. Feb: 
| February 1—— February 15—— Ni 

Gas and oil severance tax reports and payment Alcoholic beverage manufacturers’ and whole 
due. sale distributors’ reports due. N 

| February 5—— Gasoline tax reports and payment due. 


Imitation butter reports and taxes due. 
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NEVADA February 29—— 
Gasoline tax reports and payment due. 


Insurance company premiums tax reports and 


















February 20—— 
Alcoholic beverage tax reports and payment 
due. 

















February 15—— 
Carriers’ gasoline tax reports due. 








yeareary 2 payment due. Gasoline tax reports and payment due. 
ebr 5 , 
L pay. Dealers’ gasoline tax reports and payment sc) Aa ae etc., company reports Motor carriers’ tax reports and payment due. 
due. : 
Fuel users’ tax reports and payment due. PENNSYLVANIA 
February 1 Last day to file public utility report and pay 
Bank share tax delinquent. tax. 
February 10—— Motor carriers’ gross receipts tax reports and 
na Alcoholic beverage tax and railroad reports payment due. 
the due. February 10—— 
a Carriers’ gasoline tax reports due. Importers’ spirituous and vinous liquor re- 
2, February 15—— ports due. 
Last day to make semi-annual report and pay Malt beverage reports due. 
insurance company premiums tax. February 15—— 
rs’ al- Sales tax reports and payment due. Bank share reports due. 


Spirituous liquor taxes due. 
Use tax reports and payment due. 
February 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 


Manufacturers’ alcoholic beverage tax reports 
and payment due. 
State personal property tax returns and pay- 
ment due. 
February 29—— 
Gasoline tax reports and payment due. 


NEW HAMPSHIRE 
'S due, February 1—— 
Gasoline tax due. 
‘eports February 10—— 
Manufacturers’, wholesalers’ and permittees’ 
alcoholic beverage reports and payment due. 
February 15—— 
Gasoline tax reports due. 


NORTH DAKOTA 


February 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
Railroad and telephone company property tax 
reports due. 


RHODE ISLAND 
February 1—— 
Reports due from owners of ships used in for- 
eign commerce. 
February 10—— 
Manufacturers’ alcoholic beverage reports due. 
Tobacco products tax reports due. 


NEW JERSEY 
Iment) § February 1—— 
Bank share tax (quarterly installment) due. 
Property tax (quarterly installment) due. 

















February 10—— February 15—— 
- Excise tax reports and payment due from in- Gasoline tax reports and payment due. 
: terstate busses. February 28—— 

Gross receipts tax reports and payment due Corporation franchise reports and fees due. 
reader’ from busses in municipalities. Insurance company gross premiums reports 
: Gross receipts tax reports and payment due due. 

s’ light from jitneys in municipalities. 
February 15—— : 
Alcoholic beverage reports (except retailers) : SOUTH CAROLINA 
due. February 10—— 
February 20 Admissions tax reports and payment due. 
ns tax Alcoholic beverage reports due from retailers. OHIO <a to file power tax returns and pay 
ue. February 29—— February 10—— o—— 
Carriers’ gasoline tax reports due. Adtalesions tax reports and payment due. —— tax reports and payment due. 
Distributors’ gasoline tax reports and payment | Alcoholic beverage reports due from Class| Pawnbrokers’ property tax returns due. 
due. “*“A’’ and ‘‘B’’ permittees. February 28—— 
ts due. February 15-—— Last day to file corporation license tax reports. 
NEW MEXICO Use tax on cigarettes and reports due. Last day to file public utility franchise tax 
February 1—— February 20—— returns, 
jue. Mineral property reports due. Dealers’ gasoline tax reports due. 
February—First Monday February 29—— SOUTH DAKOTA 
Railroad, telegraph, telephone, transmission, pat nt —- tax reports due. — 
i i ; asoline tax due. es 
ee pipe line company property tax returns Taxes due from motor carriers of passengers. 
February 15—— OKLAHOMA ws tenis sales reports due. 
_ gene ae income tax reports and | pepruary 1— Gasoline tax reports due. 
: . Oil, gas and mineral gross production tax Sales tax reports and payment due. 

—— gas severance gross production reports reports and payment due. Use tax reports and payment due. 

reports Severance taxes and reports due. February 5—— February 29—— 
February 20 Operators’ reports of mines other than coal Foreign corporations’ reports and fees due. 
1e. Motor carriers’ reports and taxes due. F Bsc —— 
, February—Third Monday: es TENNESSEE 
Railroad rolling stock property tax returns ~~ —" receipts tax reports and pay- February 
due. Alcoholic beverage tax reports and payment| Cottonseed oil mills’ reports due during 
February 25—— due. month. 
Gasoline tax reports and payment due. 
. February 15—— 
a 4 compensating tax reports and payment| Gasoline tax reports and payment due. 
° Information returns under income tax due. 
Sales tax reports and payment due. 
NEW YORK February 20—— 
February 1 Coal mine operators’ reports due. 
Property tax (semi-annual installment) due. Diesel fuel oil tax reports and payment due. 
February 15 Use tax reports and payment due. 
and re Information returns and remittances of | February 29—— 
amounts withheld due. Insurance company premiums tax reports and 
Transportation and transmission company ad- payment due. February 10 
ditional taxes and reports due. Public service company returns due. Barrel tax on beer due. 
February 20—— Carriers’ gasoline tax reports due. 

Alcoholic beverage taxes and reports due. Last day to make alcoholic beverage reports. 
uent. February 25—— OREGON February 15—— 

New York City conduit company taxes and re- | February 10—— Mines’ annual statistical reports due. 

i whole ports due. Oil production tax reports and payment due. February 20—— 
me New York City public utility excise tax re- | February 15—— Distributors’ gasoline tax reports and pay- 


turns and payment due. Income tax information returns due. ment due. 


‘ve 
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TEXAS 


















WEST VIRGINIA 

February 1—— 

Chain store tax due. 
February 10—— 

Alcoholic beverage tax reports and payment 

due. 

February 15—— 

Sales tax reports and payment due. 
February 29—— 

Gasoline tax reports and payment due. 





February 10—— 

Cigarette distributors’ reports due. 
February 15—— 

Oleomargarine dealers’ reports and taxes due. 
February 20—— 

Gasoline tax reports and payment due. 













WISCONSIN 





February 1—— 

Beer tax reports due. 
February 10—— 

Alcoholic beverage tax reports due. 
February 15—— 

Railroads’ and street railways’ semi-annual 

gross receipts tax reports due. 

February 20—— 

Gasoline tax reports and payment due. 















February 25—— 

Carbon black production tax reports and pay- 
ment due. : 

Natural gas production tax reports and pay- 
ment due. 

Oil production tax reports and payment due. 

Theatre prizes and awards tax reports and 
payment due. 










WYOMING 

February 1—— 

Car company assessments and interest due. 

Personal property listed. 

Railroad’s annual reports to county assessors 

due. 

February 10—— 

Carriers’ gasoline tax reports due. 
February—Second Monday—— 

Last day to file mine products tax returns. 








UTAH 





February 10—— 

Carriers’ gasoline tax reports due. 

Liquor licensees’ reports due. 

Mining occupation tax returns due. 

Mining property tax returns due. 
February—Second Monday—— 

Public utility property tax returns due. 
February 15—— 

Distributors’ and retailers’ gasoline tax re- 

ports and payment due. 

Information returns of income due. 
February 28—— 

Motor vehicle registration fees due. 































February 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
February 20—— 
Motor carriers’ tax and reports due. 


VERMONT 







February 10—— 
Alcoholic beverage tax reports and payment 
due. 
February 15—— 
Electric light and power company reports and 
taxes due. 
Information returns of income due. 
February 29—— 
Gasoline tax reports and payment due. 
Insurance company premiums tax returns due. 
Last day for domestic banks to pay semi- 
annual installment of deposits tax. 










FEDERAL 





February 15—— 
Annual information return of brokers, bank- 
ers, etc., due where exchange of customers’ 
securities or commodities amounted to 
$25,000 or over. Form 1100. 

Annual information returns of dividends, sal- 
aries, and other payments due. Forms 1096, 
1099, 

Corporation income tax and excess profits tax 
return due for fiscal year ended November 
30. Form 1120. 

Entire income-excess profits tax or first quar- 
terly installment due on returns for fiscal 
year ended November 30. Forms 1040, 1041, 
1120, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion (citizens abroad, etc.) for fiscal year 
ended August 31, with interest at 6% from 
November 15 on first installment. Form 
1040 or 1120. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended August 31. Forms 1040, 
1120NB. 

Fiduciary income tax return due for fiscal 

year ended November 30. Form 1041. 









VIRGINIA 






February 1—— 
Bank share tax reports due. 
February 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
February 20—— 
Gasoline tax reports and payment due. 













WASHINGTON 
February 10—— 
Brewers’ and manufacturers’ reports of malt 
products due. 
February 15—— 
Butter substitutes’ reports and tax payment 
due. 
Cigarette reports due from wholesalers. 
Gasoline tax reports and payment due. 
Insurance gross premiums tax returns due. 





















> ar 


February 15 continued—— 
Foreign partnership return of income due py 


Individual income tax return due by genera| 


Individual income tax return due for fiscaj 


Last quarterly income tax payment due op 


Life insurance company income tax return 
Monthly information return of stockholders 
Nonresident alien individual income tax re 
Nonresident alien individual income tax ref 


Nonresident foreign corporation income tax 


Resident foreign corporations and domestic 


corporations with business and books abroad — 


Second quarterly income-excess profits tax 


Second quarterly income tax payment due on 


February 20—— 
Monthly information return of ownership cer-§ 





February 29—— 


January, 1940 





general extension for fiscal year ended A\. 
gust 31. Form 1065. 


extension for fiscal year ended August 3) 
in case of American citizens abroad. Form 
1040. 


year ended November 30. Form 1040. 


returns of nonresidents for fiscal year ende4 
November 30, 1938. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. 


due for fiscal year ended November 3p, 
Form 1120L. 


and directors of foreign personal holding 
companies due for January. Form 957, 


turn due for fiscal year ended August 31, 
Form 1040B. 


turn due (no U. S. business or office) for 
fiscal year ended August 31. Form 1040NB, § 


return due for fiscal year ended August 31, 
Form 1120NB. 
Partnership return of income due for fiscal 
year ended November 30. Form 1065. 
Personal holding company returns due for 
fiscal year ended November 30. Form 1120H. 


or principal income from U. S. possessions 
—returns due for fiscal year ended August 
31 by general extension. Form 1120. 


payment due for fiscal year ended August 
31. Forms 1040, 1041, 1120, 1120H, 1120L. 


returns of nonresidents for year ended May 
31, 1939. Forms 1040B, 1120NB. 


Stockbrokers’ monthly return of stamp acf 


count due for December. Form 838. 


Third quarterly income-excess profits tax pay-§ 


ment due for year ended May 31, 1939. 
Forms 1040, 1041, 1120, 1120H, 1120L. 


tificates and income tax to be paid at source 
on bonds due for January. Form 1012. 


Admissions, dues and safety deposit box rent- 
als tax due for January. Form 729, 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for January. Form 72’. 





Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for January. 
Form 726. 

Excise taxes on sales due for January. Form 
728. 

Processing tax on oils due for January. Form 
932. 


Sugar (manufactured) tax due for January. 


Form 1 (Sugar). 
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New Income Tax Return Forms 


Commissioner of Internal Revenue Guy T. Helver- 
ing has announced that persons having urgent need 
for Form 1041, Fiduciary Income Tax Return, for 
immediate use, may obtain a supply by calling at the 
office of the Collector of Internal Revenue for their 
districts. These forms are for returns covering the 
calendar year 1939 or fiscal year beginning in 1939 
and ending in 1940. 

The Commissioner explained that making these re- 
turns available at this time was in response to urgent 
requests from persons required to prepare large num- 
bers of returns on Form 1041, who represented that 
such action would materially facilitate the timely 
filing of such returns. He also stated that the indi- 
vidual, corporation and partnership income tax return 
forms will be available for release or distribution on 
January 3, 1940. 


Bailey Decision Modified by Court of Claims 


The Court of Claims of the United States on Decem- 
ber 4, 1939, modified its decision in Bailey et al., Exrs. 
v. United States,’ originally decided on May 29, 1939. 
The prior decision held that policies of life insurance 
which were fully assigned to the beneficiary were 
nevertheless subject to the federal estate tax in the 
insured’s estate especially where the insured con- 
tinued to pay the premiums until his death. A rehear- 
ing was requested on the grounds that the beneficiary 
paid the premiums after the assignment of the policies. 
The Court after granting the rehearing modified its 
decision by finding that the beneficiary actually did 
pay the premiums after the assignment of the policies 
and entered a judgment in favor of the taxpayer. The 
Court, it would appear, has ruled that fully assigned 
life insurance policies are not subject to the federal 
estate tax in the insured’s estate if the beneficiary 
pays the premiums after the date of the assignment. 





127 Fed. Supp. 617, 39-2 ustc {| 9526. 
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Information Returns on Form 1099 by States 
and Political Subdivisions 


Now that the compensation of officers and employees 
of the states and political subdivisions thereof is tax- 
able, a recent announcement of the Bureau relative 
to the filing of information returns on Form 1099 
reporting the compensation paid is of interest. The 
announcement is made in J. T. 3333? covering the 
calendar year 1939 and subsequent calendar years. 
We quote: 

In order that as little expense and inconvenience as pos- 
sible be caused the several states, political subdivisions, and 
their agencies and instrumentalities in the filing of informa- 
tion returns with respect to the payment of compensation to 
their officers and employees, the Bureau will consider it as a 
satisfactory compliance with the regulations if, in the case 
of payments of any form of compensation made by a state, 
or any political subdivision, or any agency or instrumentality 
of any one or more of the foregoing, to persons in its service 
(civil, military, or naval), information returns on Form 1099 
are filed by any officer, or officers, as best suits the con- 
venience of the state, political subdivision, agency or instru- 
mentality. Furthermore, it will not be necessary to report 
on the information returns, Form 1099, amounts paid as 
allowances for traveling expenses, including allowances for 
meals and lodging, as, for example, per diem allowances in 
lieu of subsistence and amounts paid as reimbursements for 
traveling expenses. 


U. S. Supreme Court Upholds Kentucky License 


on Carriers of Alcoholic Beverages 


On November 13 the Supreme Court of the United 
States decided in the case of Ziffrin, Inc. v. H. Clyde 
Reeves * that the legislature of Kentucky did not offend 
the Constitution of the United States in requiring 
carriers of alcoholic beverages from Kentucky dis- 
tilleries to destinations in other states to be regularly 
licensed in Kentucky. Neither was a requirement 
that licenses be restricted to common carriers con- 
trary to the “equal protection” clause of the Fourteenth 
Amendment. Indeed, the unanimous court, speaking 
through Mr. Justice McReynolds, seemed to com- 
mend the studied care with which the Kentucky 


2 393 CCH { 6565. 
3 Docket No. 8, Oct. Term, 1939, — U. S. —, Ky. CT. {| 35-628. 
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statute sought to keep alcoholic beverages out of 
illicit trade channels. 

The case was deemed important to the regulatory 
procedure of the Commonwealth because administra- 
tive experience suggests that a huge proportion of all 
bootleg product elides authorized distribution channels 
under the guise of interstate commerce. This is 
particularly true of the larger illegal liquor opera- 
tions. At the same time the legitimate dealer has 
occasion to use channels of interstate trade, and his 
business deserves the protection accorded a licensee. 

The case settles one of the two remaining ”inter- 
state commerce” barriers to effective state regula- 
tion. The issue still unsettled, on which the present 
opinion casts little light, is whether or not a state can 
channelize interstate shipments across the state to a 
destination beyond its borders. If the answer is 
affirmative, can the purpose be accomplished by licens- 
ing trans-shippers, provided there is no tax or provided 
the license tax is purely nominal? If the answer is 
negative, does it mean that we have in respect of the 
liquor trade an area which from a regulatory point of 
view is a no-man’s-land? 

The Kentucky experience shows that regulation of 
transport—especially on highway and waterway—is 
essential to regulation of the alcoholic beverage mar- 
ket traffic if the job is to be done at reasonable cost. 
At best state regulation of a nation-wide trade is 
difficult. If shipments ostensibly to a destination beyond 
the boundaries of a state are free from state regulation, 
then the task is an impossibility—assuming Kentucky 
practices to be characteristic. 

* * x 


It was reported in the June National Municipal Re- 
view (pp. 477f.) that the Court of Appeals of Kentucky 
had sustained the right of the Kentucky Department 


ee ste ad 4 J 
The Capitol on a Wintry Morning 








~ es 


January, 1940 


of Revenue to interchange cigarette tax data with 
other states even though the private affairs of an in- 
dividual taxpayer be disclosed. The United States 
Supreme Court has denied certiorari without an opinion, 
and so of course the federal questions may be regarded 
as non-existent or not now sufficiently urgent to justify 
attention from the highest tribunal—James W. Martin. 


Processing Tax Board of Review Cases 


Title VII (Secs. 901-917) of the Revenue Act of 
1936 prescribes the conditions under which processors 
may obtain refunds of the invalidated AAA processing 
taxes. This title provided for the Board of Review 
to which appeals could be taken as to the Commis- 
sioner’s determinations. 

At the time this is written, the Board has acted on 
some 158 of the 215 appeals already docketed by the 
Board. All but three of these have been dismissed 
on jurisdictional grounds, including the following: 


(1) Claim not timely filed. The law previously provided 
(Sec. 903) that a claim must be filed during the period June 
23, 1936, to June 30, 1937. By Sec. 405 of the 1939 Act the 
time was extended to December 31, 1939. Consequently, 
many of the claims formerly dismissed on the ground of un- 
timely filing may ultimately be decided on the merits if timely 
new claims are filed. 

(2) Claim covering tax on floor stocks. 

(3) Claim under Sec. 15(c) of the AAA (tax paid on prod- 
uct delivered to charitable organization). 

(4) First domestic processor paid the processing tax by 
the surrender of tax-payment warrants (Sec. 15 of AAA), 

(5) Petitioner did not comply with Board’s Rules 4 (form 
and style of papers), 5 (character of petition), or 6 (fee). 

(6) Claimant was not first domestic processor, but paid 
amount of processing tax to third parties who were the first 
domestic processors. 

(7) No disallowance of claim by Commissioner. 

(8) Claim for an amount paid or collected as tax with 
respect to the slaughtering of hogs for a charge or fee. 

(9) Claim for tax paid pursuant to 
Sec. 18 of the AAA (“Existing Con- 
tracts’ ). 

(10) Petition not filed within three 
months after date of mailing by regis- 
tered mail by the Commissioner of no- 
tice of disallowance of claim. 

(11) Tax was borne by petitioner’s 
vendee, petitioner not having made un- 
conditional repayment to vendee. 


Under Title VII of the 1936 Act 
the claimant must prove that he 
bore the burden of the processing 
tax. This is the ultimate fact to be 
proved. The law provides that the 
burden is prima facie sustained if 
the evidence establishes that the 
average margin per unit of the com- 
modity processed was lower during 
the tax period than during the base 
period. 

The tax period is the period of 
the processing tax—the period dur- 
ing which the tax was paid—varying 
with the different processors, but 
roughly from mid-1933 to late-1935. 

The base period is the twenty- 
four months immediately preceding 
the effective date of the processing 
tax and the six months from Feb- 
ruary to July, 1936. 





. =i s 
Ewing Galloway 
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The average margin per unit 
processed during the tax period is 
determined by deducting from the 
gross sales value of the processed 
articles the cost of the basic com- 
modity processed and the process- 
ing tax, the remainder being divided 
by the number of units processed. 
Many complications arise in this 
connection, which will not be dis- 
cussed here.* 


At the time this is written the 
Board has decided only three cases 
on the merits. These are reviewed 
below: 


Lockner, Trustee."—Petitioner had filed 
a refund claim for processing tax on 
hogs in the amount of $89,276.20. Later 
an amended claim was filed for $30,063.26, 
which was disallowed by the Commis- 
sioner. Pursuant to a stipulation be- 
tween the parties the Board decided that 
the amount of the refund due was $10,000. 


Ohio Provision Co’.—The Board held 
that the. provisions of Title VII of the 
1936 Act governing the method of obtaining refunds of 
processing taxes under the AAA are not unconstitutional. 

Petitioner was engaged in the pork packing business in 
Cleveland, Ohio. It also killed cattle, sheep, and lambs. 
Petitioner bought live hogs in the open market. It slaughtered 
and dressed them for market. It reduced the hogs to carcass 
form and to cuts which make up the component parts of a 
carcass, and sold pork products in both carcass form and 
in cuts. Some of the cuts were sold fresh and same were 
sold cured or cured and smoked. In addition, petitioner also 
obtained from the hogs other products, such as leaf fat, head, 
kidneys, etc. During the base period taxpayer sold about 
40 percent of its processed hogs in carcass form and 60 per- 
cent in the form of cuts. During the tax period it sold about 
45 percent in carcass form and 55 percent in the form of cuts. 


Taxpayers’ records showed amounts received by it on sales 
of carcass hogs during both the base period and the tax 
period, but it kept no records from which accurate determi- 
nation could be made of prices and amounts received on the 
sale of products other than carcass hogs. In the conduct 
of petitioner’s business it commingled other products with 
hog products and maintained at its place of business a retail 
market where it sold pork, beef, and other meat products, 
but no records were kept of the individual transactions, 
merely records of the total sales made at such market. This 
made it impossible to determine from actual records the exact 
amount received from sale of petitioner’s pork products dur- 
ing the base and tax periods. Taxpayer endeavored to re- 
cover through its selling prices as much of the processing 
tax as it could, and the question was what amount of such tax 
it had not passed on to purchasers. It was not known what 
quantity of meat was sold fresh and what quantity was put 
into cure. The controversy centered around the method by 
which the total gross sales value of products processed by 
taxpayer should be found. 


Taxpayer contended that the gross sales value of those 
products as to which no adequate records of sales prices 
existed should be arrived at by the application of Table 37 
of the Edinger Publication (a price table of hogs and hog 
products prepared by Arthur E. Edinger of the Department 
of Agriculture). The Commissioner contended for the use 
of Table 33. The latter was a table of all fresh hog products. 
The former related to all hog products fresh and cured. 

The Board held that Table 37 should be used, adjusted by 


application of fresh pork prices to the percentages shown to 
have been sold fresh. 





* Attention is called to an article, ‘‘Refunds of Processing Taxes 
under Title VII of the Revenue Act of 1936,’ by Claude W. Dudley, 
in our September, 1939 issue at page 518. 

*’ Dkt. 76, decided Apr. 21, 1939; 394 CCH § 10,001. 
®* Dkt. 51, decided Sept. 27, 1939; 394 CCH { 10,002. 
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Ewing Calleney 


The Third Session of the Seventy-sixth Congress 
Convened on January 3 


It was held further that in making computations, pre- 
slaughter weights of hogs and not purchase weights should 
be used. The Board also prescribed the method of valuation 
for other hog products. 

The opinion stated that decision would be entered under 
Board Rule 31—taxpayer and Government each to file a com- 
putation, etc. However, such a computation seemingly prom- 
ised no benefit to the taxpayer inasmuch as 1t was stated that 
three Board members “concur only in the result that the 
petitioner is not entitled to a refund of any portion of the 
processing taxes for which claim is filed.” 

Canton Provision Co.'—Pursuant to a written stipulation 
between the parties the Board decided that the petitioner was 
entitled to a refund of $1,939.20 for hog processing taxes 
paid by it. 


Following is a list of dismissal cases appealed to 
the Circuit Courts of Appeals, showing name of appel- 
lant, tax as to which refund is claimed, PTBR docket 
number, and Court to which appeal is taken: 


Amazon Knitting Co., cotton, PTBR Dkt. No. 53, (CCA6). 
Arabi Packing Co., Inc., hogs, PTBR Dkt. No. 66, (CCA-5). 
Cochrane, Mattie, D. B. A., Independent Cold Storage & 
Packing Co., hogs, PTBR Dkt. No. 63, (CCA-8). 
Colorado Serum Co., hogs, PTBR Dkt. No. 62, (CCA-10). 
Golding Bros. Co., cotton, PTBR Dkt. No. 56, (CCA-2). 
Grain Belt Supply Co., hogs, PTBR Dkt. No. 61, (CCA-8). 
Hoffman, William A., wheat, PTBR Dkt. No. 92, (CCA-3). 


Jaeger Baking Co., Oswald, flour, PTBR Dkt. No. 58, 
(CCA-7). 

eens) Bakery, Inc., flour products, PTBR Dkt. No. 79, 

A-3 

New Consumers Bread Co., flour, PTBR Dkt. No. 77, 
(CCA-3). 

Punxsutawney Beef & Provision Co., hogs, PTBR Dkt. No. 
121, (CCA-3). 


Savannah Sugar Co., sugar, PTBR Dkt. No. 85, (CCA-5). 
Southwestern Serum Co., hogs, PTBR Dkt. No. 60, (CCA-10). 
Tennessee Consolidated Coal Co., sugar, PTBR Dkt. No. 134, 
(CCA-6). 
United Drug Co. & Vick Chemical Co., sugar, PTBR Dkt. 
No. 37, (CCA-2). 
Zinsmaster Baking Co., flour, PTBR Dkt. No. 12, (CCA-8). 


The appeal to the Board in the case of F. & F. 
Laboratories, Inc.,2 was dismissed for lack of jurisdic- 
tion, the petition showing that the claimant was alleged 

7 Dkt. 67, decided June 9, 1939; 394 CCH { 10,003. 


8H. & F. Laboratories, Inc. v. Com., 394 CCH { 9524, 104 Fed. 
(2d) 563. 
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to have paid the beet sugar processing tax because 
the tax was passed on to it by the processor—that 
inasmuch as claimant did not pass on the tax to its 
customers, as the real party in interest, it bore the 
burden and was entitled to the refund. The dismissal 
was appealed to the Seventh Circuit which affirmed 
the Board’s action. We quote from the Court’s opinion: 

The Act [Title VII of the Revenue Act of 1936] must be 
construed in the light of the circumstances existing at the 
time of its enactment. Clearly its purpose was to make pro- 
vision for a refund of processing tax illegally collected by 
reason of the unconstitutional Agricultural Adjustment Act. 
The tax had been exacted from the processor alone, and had 
Congress intended to make provision for a refund of such 
tax to a person ‘other than the one from whom it had been 
collected, it would have so expressed itself. The vendee of 
the processor, such as the petitioner here, was not liable to 
the Government for the tax imposed—in fact, it was a total 
stranger in the matter. 


Nation’s Private Debt Declines 


A significant feature of the general business re- 
covery since 1933 is that it has not been accompanied 
by a rise in private long-term debt, the main function 
of which is to help finance the creation of durable 
goods, according to an investigation just made by the 
Division of Industrial Economics of the Conference 
Board. 

Since reaching a peak in 1930, long-term private 
debt has undergone drastic deflation. Public debt, on 
the other hand, has expanded. This is regarded as a 
desirable development in some quarters, that also 
insist that there is no essential difference between 
private and public obligations. “In defense of this 
position,” the Conference Board points out, “it is 
reasoned that where money is spent for such capital 
investments as highways, these items may be carried 
on the national balance sheet—just as corresponding 
private investments in plants and structures would be 
carried on corporation balance sheets.” 

“This reasoning,” according to the study, “ignores 
the fact that a private enterprise may sell its capital 
assets and extinguish all or part of the debt incurred 
in their original purchase. Also, the value of an un- 
economic private project is eliminated or measurably 
reduced by the ordinary forces of price in security 
markets. Government projects, on the other hand, 
cannot be so directly affected. There is no market 
for them. With the exception of a few toll-paying 
units, both amortization and maintenance charges must 
come out of governmental revenues, principally taxes.” 

During the period 1900 to 1930, aggregate private 
long-term debt showed a steady increase from 
$15,308,000,000 to $88,932,000,000, the annual rate of 
growth being 5.79 per cent. As the business recession 
became more intense after 1930, private debt declined 
sharply and failed to turn upward during the general 
business recovery. By 1937, it stood at $73,079,000,000 
or only a little above the 1926 level. Preliminary data 
for 1938 indicate that there was a slight increase. 

For the three decades of rising private debt, the 
study reveals that the most striking increase occurred 
in non-farm mortgages. These rose from $4,373,000,000 
in 1900 to $45,746,000,000 in 1930. Farm mortgages 
advanced from $1,798,000,000 in 1900 to a peak of 
$10,751,000,000 in 1923 and stood at $9,631,000,000 in 
1930. From 1930 to 1937 real estate mortgage 
debt, both farm and non-farm, contracted more 
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than $14,000,000,000, as compared with a drop of 
$15,853,000,000 in all debt. In 1938 non-farm mort- 
gage debt rose by almost $300,000,000 and was the 
principal reason for the increase in total long-term 
private debt for that year. Farm mortgages con- 
tined to decline. 


Indebtedness of transportation companies rose from 
$5,363,000,000 in 1900 to $12,836,000,000 in 1930 and 
stood at $11,976,000,000 in 1938, or about 7 per cent 
below the peak figure. Long-term debt of public utili- 
ties rose from $1,352,000,000 in 1900 to $12,610,000,000 
in 1930 and continued to expand in 1931 and 1932 toa 
peak of $13,234,000,000. For 1938, it amounted to 
$12,875,000,000, or 2 per cent more than in 1930. In- 
debtedness of industrial companies increased from 
$2,422,000,000 in 1900 to $8,109,000,000 in 1930, and 
amounted to $7,102,000,000 in 1938. 

According to the Conference Board, the “subject of 
private long-term debt must be considered in terms 
of shifts in composition rather than in the growth of 
the total.” The study shows, for example, that “the 
greatest increase in private debt during the past four 
decades has taken place in the urban mortgage field. 
Non-farm real estate mortgages, which aggregated 
only 28.6 per cent of the total in 1900, constituted 51.4 
per cent in 1930 and 46.5 per cent in 1938. Farm 
mortgages, on the other hand, after fluctuating in im- 
portance between 1900 and 1925, declined gradually 
until in 1938 they comprised 9.8 per cent of the total. 
When farm and non-farm mortgages are combined, 
the importance of mortgages in a study of private 
long-term debt is emphasized. Between 1900 and 1938 
this type of indebtedness rose from 41.3 per cent of 
the total to 56.4 per cent but it is interesting to note 
that since 1930 mortgages have declined in importance. 
Whether this downward movement will continue is 
a matter of conjecture; but with an improvement in 
business conditions it is probable that this form of 
indebtedness will return to its 1930 position when 
mortgages on real estate constituted 62.3 per cent of 
the total long-term debt.” 

During the past two decades, the term “long-term 
debt” is found to have “greater applicability to mort- 
gages than to other forms of contractual obligations. 
It appears as though a substantial shift in emphasis 
has taken place from the financing of durable producers’ 
goods through this means of obligation to the financ- 
ing of homes, buildings, and structures for which 
mortgages are the most convenient type of instrument.” 

Interest charges in the aggregate have followed the 
movement of private long-term debt, according to the 
analysis. Such charges rose from $818,000,000 in 1900 
to a peak of $5,055,000,000 in 1930. For 1937 they 
showed a decline of 23 per cent below the 1930 level, 
to $3,892,000,000. Preliminary data indicate a slight 
rise for 1938 to $3,899,000,000. The most significant 
change in the composition of interest obligations has 
been a growth in non-farm mortgage charges from 
33.4 per cent of the total in 1900 to 54.7 per cent in 1938. 

Comparisons of long-term debt with national wealth, 
and of interest charges with national income are made. 
In connection with the former, it is found that avail- 
able statistical material do not support the contention 
of many persons that private debt is “absorbing” 
wealth or is showing a changed and unfavorable re- 
lationship to wealth. The latter comparison reveals 
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that “although income fluctuated more widely than 
interest charges, the general trend is similar for the 
years through 1933. In addition, the relationship be- 
tween both items shows little change. Interest charges 
in 1900 constituted 5.5 per cent of the national income; 
in 1930 this percentage had risen only to 8.2 per cent.” 
Lack of correlation between interest charges and na- 
tional income for the years 1934-1938 is attributed to 
the fact that optimism regarding the future had not 
returned sufficiently to warrant an increase in long- 
term indebtedness, although national income has 
risen sharply since 1933.” The increase in interest 
charges, however, is not regarded as being out of step 
with the growth of national income or with the value 
of output of private business enterprise. 

“Private Long-Term Debt and Interest, 1900-1938,” 
the title of this study, is included in “Conference 
Roard Studies in Enterprise and Social Progress,” to 
be presently published. 


Delinquent Capital Stock Tax Return 


The Board of Tax Appeals recently decided a rather 
unusual case. We refer to Del Mar Addition, 40 BTA 
—, No. 126, 393 CCH § 7456. Interesting facts and 
highlights from the case are summarized below: 

Taxpayer claimed to be a trust and filed fiduciary 
returns for its fiscal year ended November 30, 1936. 
After the case was at issue before the Bureau on 
taxability as a corporation, taxpayer filed a capital 
stock tax return as a safeguard against possible excess- 
profits tax if it should be held a corporation. The 
3oard sustained the Commissioner in his corporate 
classification of taxpayer. It also sustained the con- 
stitutionality of capital stock and excess-profits taxes. 
But the really novel part of the opinion was the 
Board’s holding that the delinquent return was in- 
effective to secure the credit against the excess-profits 
tax based on the capital stock value. It accordingly 
denied the taxpayer any credit based on capital stock 
tax value against its excess-profits tax. The reason 
was stated as follows in the opinion: 

lf this petitioner should be permitted to file a return more 
than two years after it was due, and, with full knowledge of 
its taxable net income, declare a value for its capital stock 
which would wipe out its excess-profits tax liability, the pri- 


mary purpose of the Congress in enacting the two taxes would 
be defeated, 


Four members dissented. 


Income Tax Levied in Hong Kong for First Time 


A corporate and income tax will be levied in the 
British Crown colony of Hong Kong for the first time 
in the history of that colony, according to the Com- 
merce Department’s Division of Commercial Laws. 

First intimation that this tax would be imposed 
was contained in a recent budget speech of the Gov- 
ernor of Hong Kong before the Legislative Council 
of the colony. 

According to a report by the American Consul Gen- 
eral, Hong Kong, the announcement of this tax has 
the effect of legislation, although the administrative 
details are still to be worked out by the council. Gov- 
ernment finance officials in Hong Kong said that while 
the income tax had been determined upon in prin- 
ciple, the details would be open to a full discussion 
by the Council. 
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It was indicated that the standard rate of 10 percent 
would be levied on all company profits and payments 
of interest and earned income with certain personal 
allowances. 


Tax Policy League—Annual Symposium 


The annual symposium conducted under the auspices 
of the Tax Policy League was held in Philadelphia, 
December 27-29, 1939. The ever important subject of 
property taxes was discussed by such outstanding 
tax experts as Simeon E. Leland, Mabel Newcomer, 
Alfred G. Buehler, Harold M. Groves, Carl Shoup and 
many others equally noted. 

The papers presented in the symposium will be 
published by the League, as is their custom, and will 
be available early this year. 


American Accounting Association 


The American Accounting Association held its 
twenty-fourth annual meeting in Philadelphia, De- 
cember 28 and 29, 1939. The section on “Federal 
Accounting Practices” was addressed by Herbert 
Emmerich, John B. Payne and Professor Harvey 
Mansfield. An open forum discussion followed. 





i ‘Ewing Galloway 
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Federal Taxation of Corporations 


(Continued from page 10) 

as closely as practical with actual income. Along the 
same lines, consolidated returns should not only be 
permitted, but required, when they will serve to re- 
veal true net income or when subsidiaries constitute 
integral parts of a given enterprise. The committee 
recommended that no unfavorable treatment be meted 
out to inter-corporate dividends, and that provision 
be made for the carry-over of net losses for a sub- 
stantial period of time. 


III. Unit of Tax on Distinctive Corporate Privilege 


Thus far we have been considering the problem 
of coordination of taxing methods where the corpora- 
tion is interposed between the individual and the 
source of his income. Primarily, this involved the 
personal income tax, any levy on the corporation 
being merely an adjunct to the tax on the individual. 
However, corporations are in their own right, and 
wholly independent of the personal income tax prob- 
lem, a proper subject for taxation. This, not only for the 
distinctive privileges that are granted to the corporate 
form of business organization, but also for the benefits 
that corporations, in common with all other forms of 
business organization, derive from the maintenance 
by the government of a favorable framework and 
environment in which to operate. 

What should be the unit of measure of a tax im- 
posed on the distinctive corporate privilege? We 
have the same embarrassment of choices, as may have 
existed in the days when the traditional English sys- 
tem of measuring distance was founded upon the 
length of the king’s foot. Even in that era, when we 
are led to suppose that life was delightfully simple, 
there must have been some doubt as to which foot of 
which king should be used, and some skepticism must 
have existed as to whether a better measure would 
not be either the length of the king’s arm or the 
distance around his head or waist. 

The committee canvassed the field for appropriate 
yardsticks of the corporate privilege and concluded 
that gross income or capitalization, or a combination 
or modification of both, rather than net income, was 
the appropriate measure. In its analysis of present 
corporate taxes based on benefit, the committee con- 
sidered the existent federal capital stock tax and its 
accompanying excess profits tax, and unanimously 
recommended their abolition. It was also the view of 
the committee that while corporate privilege taxes 
should not be so heavy as to exceed a conservative 
estimate of the direct and indirect benefits fairly at- 
tributable to the existence and use of the corporate 
form, the taxes may properly be more substantial than 
the mere direct cost to the governmental agency of 
issuing corporate charters and regulating corporate 
activities. 

As for general business taxes applicable to all enter- 
prise, corporate and non-corporate, the committee was 
of the view that the base may be either net income or 
some pivotal cost factor, or both. In this respect the 
exactions by both the Federal and State Governments 
came to attention, and the committee was of the 
opinion that technical considerations favor assigning 
the net income tax base to the Federal Government 
and the cost factor gauge to the states. 
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The committee also agreed that a properly devised 
graduated excess profits tax, applicable to all business, 
is sound in principle and well grounded in equity, 
especially in view of the possible realization of excess 
profits by American business as a result of the current 
European conflict. However, no effort was made by 
the committee to develop a concrete formula for the 
determination of excess profits. Instead, it recom- 
mended that this entire matter be referred to a special 
committee for detailed study. 

The claims of taxation for economic reform rather 
than revenue also were reviewed by the committee. 
In that connection the committee concluded that such 
taxation is not necessarily improper or unsound, and 
to a certain extent taxation can and should be used 
to invigorate the economy. However, the committee 
pointed out that many people have an exaggerated 
notion of the possibilities of this type of taxation, and 
cautioned that the deliberate use of taxation to achieve 
a given economic effect is often attended by difficulties 
and dangers. 

Finally, the committee addressed itself to the prob- 
lem of achieving harmony and coordination between 
the Federal Government and the states in connection 
with corporate taxation. The committee recommended 
that the administration of the personal income tax 
be exclusively assigned to the Federal Government, 
largely because the use of a corporation tax as a 
means of implementing a personal income tax seems 
to be unavailable to the individual states. On the 
other hand, taxation based on benefit derived is one 
in which the states have, and should have, preference. 
The committee also pointed out, however, that there 
is need for raising the level of tax competition among 
the states in that there is at present a tendency to 
set up economic barriers between states. Federal in- 
tervention, possibly through federal incorporations, 
was pointed to as a possibility, unless the states got 
their houses and relationships in order. 


Double Taxation by the States 
(Continued from page 18) 


do not tax non-residents (Table, Group 2). But, keep out 
of stocks of corporations organized in the other states of 
Group 3. 

7. That if you have the right to withdraw the principal 
of a trust located in another state, or the right to dispose of 
the fund by means of your will, that state can tax the fund 
at your death, as can your own state. 

8. That if you have the right to receive income or can 
withdraw the principal of a trust located in another state, 
your state can assess a personal property tax on your interest 
in the trust. The state where the trust is located can also 
levy a property tax on the trust corpus. 

9. That your life insurance proceeds can be taxed at your 
death only by the state of your domicile and not also by the 
states in which the life insurance companies are chartered. 


Owners of invested wealth cannot afford to close 
their eyes to this new tax hazard—double taxation— 
for the combined federal income and estate tax bur- 
den is already so great as to be practically confiscatory 
in many cases. Estate plans should be reviewed by 
competent advisers to see what adjustments are now 
necessary. Grantors and beneficiaries of trusts of any 
nature should inquire as to the effect of the new de- 
cisions on their interests. No positive, all-inclusive 
rule can be given. Each case must be taken up sepa- 
rately and a solution arrived at on the basis of its facts. 


1940 


ised 
1€Ss, 
lity, 
cess 
rent 
e by 
the 


ecial 


ther 
ttee. 
such 

and 
used 
ittee 
ated 
and 
lieve 
Ities 


rob- 
veen 
‘tion 
nded 
- tax 
1ent, 
as a 
>ems 
- the 
; one 
ance. 
here 
nong 
‘y to 
il in- 
ions, 
5 got 


p out 
tes of 


ncipal 
ose of 
. fund 


rr can 

state, 
terest 
n also 


t your 
ny the 
‘tered. 
close 
ion— 
bur- 
atory 
-d by 
/ now 
f any 
w de- 
usive 
sepa- 
facts. 


January, 1940 


Determination of Gain or Loss upon the 
Sale of Stock or Stock Rights 
(Continued from page 14) 


on” to the holding period of the “new stock” the hold- 
ing period of the “old stock” with respect to which 
received. 

Here again, Sec. 214 fails to provide a needed rule. 
Neither the statute nor the Regulations issued there- 
under (Sec. 20 B. 5 of T. D. 4938) prescribe any 
definite rule for the determination of the holding 
period or periods in the case of stock acquired by the 
exercise of such rights. However, this is not a new 
problem, and Sec. 214 does not change the situation.” 

Aside from the foregoing, there does not appear to 
be anything in this provision of statute or in the 
Regulations thereunder which requires particular note. 


7. Source of Distributions 


Sec. 214 contains an amendment to Sec. 115(d) of 
the I. R. C. relating to “other distributions from capi- 
7Cf. Walter Fitch, Jr., 35 B. T. A. 537 and G. C. M. 11645, C. B. 


June 1933, p. 117, revoked in part by G. C. M. 12942, C. B. June 
1934, p. 73. 
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tal,” but unlike the other amendments made by Sec. 
214, no corresponding amendment is made to the 1938 
and prior Revenue Acts. The Ways and Means Com- 
mittee Report states that this amendment is merely 
declaratory of existing law, and that it makes clear 
that the basis of old stock shall not be reduced under 
Sec. 115(d) by the value of a distribution of “new 
stock” which is exempt by the statute from taxation. 


8. Conclusion 


For the present, it will no doubt prove most satis- 
factory to follow the provisions of the new Regula- 
tions (T. D. 4938) with respect to all cases coming 
within it, regardless of questions of statutory authority 
and constitutionality, unless really substantial amounts 
of tax are involved. 

Lack of complete statutory authority for the Regu- 
lations may be cured by future amendments to the 
I. R. C. However, we may still expect some interest- 
ing court cases involving these questions, and the 
rights of taxpayers should be protected in all cases 
where a substantial amount of tax depends upon the 
interpretation of any of these doubtful points. See 
Appendix below. 


APPENDIX 


Effect of Sec. 214 of the Revenue Act of 1939 upon the Determination of Gain or Loss on Sales of Stock and Stock Rights 
(References to years mean taxable years beginning on or after the first day of the stated year) 


BASIS TO BE USED IN COMPUTING GAIN OR LOSS ON SALES OF “OLD STOCK” 
GENERAL RULE 


Law 


GENERAL RULE 


(1) Wherever ‘‘new stock’’ has been received with respect to the 
‘fold stock’’ under circumstances other than the exceptions 
prescribed in the statute and set forth below: 


BASIS: 


To be determined in accordance with the ‘‘General Rule’’ 
of allocation, under Regulations to be prescribed by the 
Commissioner, pursuant to the provisions of Sec. 113 (a) 
(19) (A), I. R. C., as added by Sec. 214 of the Revenue 
Act of 1939, and Sec. 214 (e) (1) of that Act. 


Exceptions 


The statute provides that the foregoing ‘‘general Rule’’ of allo- 
cation is not applicable with respect to the following cases, 
but does not prescribe what rule shall be used in determining 
the statutory ‘‘basis’’ in the case of these exceptions. 


(2) Where the entire proceeds from the sale, before 1939, of rights 
received with respect to the ‘‘old stock,’’ have been included 
in gross income and no claim asserted before 6/29/39 for the 
exclusion of any portion thereof. See Sec. 113 (a) (19) (B) 
and Sec. 214 (e) (2). 


BASIS: 


Not prescribed by statute. Original cost, not reduced on 
account of rights so received, per T. D. 4938. 


(3) Where any amount on account of ‘‘new stock”’ (including rights) 
received with respect to the ‘‘old stock’’ has been included 
as a dividend and not excluded before 6/29/39. See Sec. 113 
(a) (19) (C) and Sec. 213 (e) (3). 


BASIS: 
Not prescribed by statute. Original cost not reduced on 
account of ‘‘new stock’’ so received, per T. D. 4938. 


(4) Where new stock (including rights) received with respect to 
the ‘‘old stock’’ has been sold before 1936 and basis thereof 
finally ‘‘determined’’ before 9/27/39 otherwise than by allo- 
cation. See Sec. 113 (a) (19) (D) and Sec. 214 (e) (4). 


BASIS: 


Not prescribed by statute. T. D. 4938 provides basis shall 
be consistent with prior determination. 


Comments 


The new Regulations (T. D. 4938) prescribe rules covering three 
classes of cases: 
(1) Stock Dividends 
(2) Stock Rights acquired after Dec. 31, 1924 
(3) Stock Rights acquired before Jan. 1, 1925 


The Ways & Means Committee Report indicates what the framers 
of the Bill had in mind, but the Act does not contain the provi- 
sions for determining the basis in the case of these exceptions to 
which reference is made in that Report. 


Apparently, this provision is not applicable if: 
(1) Only a percentage of proceeds included in gross income, or 


(2) Claim asserted, even though not allowed and year now 
outlawed. 


Sec. 214 excludes a case such as this from the general rule of allo- 
cation and does not prescribe any specific rule, nor do the various 
Revenue Acts. 


Clearly applies even though less than the fair market value of stock 
received has been included as income. 


The provision in the Regulations finds support in the Ways & Means 
Committee Report, although not in the statute. 


Ways & Means Committee report implies that basis of ‘‘old’’ and 
“new stock’’ used in ‘‘final determination’”’ is likewise to be used 
in computing gain or loss on retained stock disposed of in sub- 
sequent year. However, no statutory provision to this effect, 
other than possible application of Sec. 3801, I. R. C. 


The provision in the Regulations finds support in the Ways & Means 
Committee Report, although not in the statute. 
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(5) Where new stock (including rights) received after 1935 with 
respect to the ‘‘old stock’’ is taxable under the 16th Amend- 
ment. See Sec. 113 (a) (19) (A) and Sec. 214 (e) (1). 


BASIS: 


Not prescribed by statute. Presumably original cost, since 
statute does not prescribe any adjustment on account of 
such ‘‘new stock’’ (including rights). See Sec. 115 (f) 
and (j), I. R. C. 
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Where ‘‘new stock’’ (including rights) received in such a case is 
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taxable under the 16th Amendment, and does not come under 
any of the preceding exceptions, the basis (of both the ‘‘olq” 
and the ‘‘new’’ stock) is to be determined under the ‘‘Genera] 
Rule’”’ of allocation. 





BASIS TO BE USED IN COMPUTING GAIN OR LOSS ON SALES OF “NEW STOCK” (INCLUDING RIGHTS) 
GENERAL RULE 


Law 
(1) Where the ‘‘new stock’’ (including rights) has been received 
with respect to ‘‘old stock’’ under circumstances other than 
the exceptions prescribed in the statute and set forth below: 


BASIS: 


To be determined in accordance with the ‘‘General Rule’’ 
of allocation, under Regulations to be prescribed by the 
Commissioner, pursuant to the provisions of Sec. 113 (a) 
(19) (A), I. R. C., as added by Sec. 214 of the Revenue 
Act of 1939, and Sec. 214 (e) (1) of that Act. 


Exceptions 


(2) Where the ‘‘new stock’”’ consists of rights received and sold at 
any time prior to 1939 and the entire proceeds were included 
in gross income and no claim asserted for the exclusion of 
any portion thereof before 6/29/39. 


BASIS: Zero. 
See Sec. 113 (a) (19) (B) and Sec. 214 (e) (2). 


(3) Where the ‘‘new stock’’ (including rights) was received before 
1936 (and after 2/28/13) 
(a) If any amount on account of such ‘‘new stock’’ was in- 
cluded as a dividend in gross income for the year re- 
ceived and not excluded before 6/29/39. See Sec. 113 
(a) (19) (C) and Sec. 214 (e) (3). 


(1) If taxable under 16th Amendment when received. 


BASIS: 
Not prescribed by statute. Amount so included, 
in income, per T. D. 4938. 
(2) If not taxable under 16th Amendment when re- 
ceived. 
BASIS: 


Not prescribed by statute. 
in income, per T. D. 4938. 
(b) If the ‘‘old stock’’ with respect to which the ‘‘new stock’’ 
was received was sold before 1936 and the basis there- 
of was finally ‘‘determined’’ before 9/27/39 otherwise 
than by allocation. See Sec. 113 (a) (19) (B) and Sec. 
214 (e) (4). 


BASIS: 


Not prescribed by statute. T. D. 4938 provides basis 
shall be consistent with prior determination. 
(4) Where ‘‘new stock’’ (including rights) was received after 1935. 


(a) If the ‘‘new stock’’ was taxable (under the 16th Amend- 
ment). See Sec. 113 (a) (19) (A) and Sec. 214 (e) (1). 


Amount so included 


BASIS: 


Not prescribed in statute but presumably market 
value when received (since the statute requires 
the inclusion thereof as a dividend in the taxable 

year in which received). See Sec. 115 (f) and (j), 

I. R. C. and corresponding sections of prior Acts. 


———_— Qj —__. 


Comments 





The new Regulations (T. D. 4938) prescribe rules covering three 
classes of cases: 
(1) Stock Dividends 
(2) Stock Rights acquired after Dec. 31, 1924 
(3) Stock Rights acquired before Jan. 1, 1925 


This is the only rule prescribed in Sec. 214 for determining the 
‘‘basis’’ of ‘‘old’’ or ‘‘new stock’’ under any of the exceptions. 
Apparently does not apply if: 
(1) Only a percentage of the proceeds included in gross income, 
or 
(2) Claim asserted, 
outlawed. 


even though not allowed and year now 


Ways & Means Committee Report states basis would be market 
value (hence, not necessarily amount included in income in the 
year of receipt). 


(1) Appears covered specifically by U. S. Sup. Ct. decision in 
Helvering v. Gowran, 58 S. Ct. 154, 147, in accordance 
with which basis would be zero. 


There is nothing in the statute to prevent using the correct value, 
if not the same as that originally included in income. 


(2) Likewise appears covered by reasoning upon which deci- 
sion in Gowran case, supra, is based. 


There is nothing in the statute to prevent using the correct value, 
if not the same as that originally included in income. 


Ways & Means Committee report states basis would be same as 
used in ‘‘final determination.’’ 


If the ‘‘new stock’’ was not taxable (under the 16th Amendment) 
and does not come within any other exceptions, its basis is de- 
termined under the ‘‘General Rule’’ of allocation. See Sec. 113 
(a) (19) (A) and Sec. 214 (e) (1). (See Sec. 115 (f) and (j), 
I. R. C. and corresponding sections of prior Acts.) 
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Trends in Public Finance 
(Continued from page 7) 


cations of payments and reports. We badly need a 
careful reconsideration of our present federal tax 
laws—not merely to correct minor details, but to sat- 
isty ourselves whether the major: sources of revenue 
ought to be retained unaltered, or whether even the 
same sums of money could not be raised more fairly 
in other ways. For example, do we want to retain 
a capital-stock tax—which really is not a tax on cap- 
ital investment, but rather is an imposition on the 
basis of guesses at future income? Do we want to 
collect a large part of our federal revenue from excises 
on sales of commodities in common use? Do we want 
to preserve the tax exemption of income from state 
and municipal bonds? 


Education and Understanding 


There never has been a time when it was so essen- 
tial for the citizen and the businessman to keep alert, 
to understand as well as possible the general outlines 
at least of the tax system, and to present his problems 
and his point of view to the government. The Treas- 
ury has taken a real step forward in inviting business- 
men and their organizations to present their views 
in Washington. Before he can present facts or opin- 
ions, the businessman must study the subject; and I 
have great faith in education and understanding as 
the first great steps toward the solution of our prob- 
lems. Technical and difficult as the subject is, it is 
not impossible to grasp its broad implications ; and your 
grasp of those implications is more essential to the 
welfare of the state than the expert’s greater knowl- 
edge of many statistics and details. 


Appraisal for Assessment of Intangible 
Corporate Property in Illinois 


(Continued from page 24) 

or where it is so grossly excessive as to be of itself 
evidence of fraud ;3° or where property is assessed at 
a greater proportion of its value than is used at the 
same time in the assessment of other property of a 
similar class ;#° or where an assessment is made with- 
out reference to rules such as those of the Tax Com- 
mission, instead of according to judgment with refer- 
ence to the rules.*? 

In applying these rules the assessment on intangible 
property may be considered separately.*? Since the 
valuation for assessment purposes is in the nature of 
a judicial act, and the assessing officer therefore en- 
titled to the customary protection which the law 
affords to officers exercising corresponding judicial 
functions, it follows that a considerable error may 
be made in an assessment before a court will hold it 





% People ex rel. Harding, County Collector v. Hart, 332 Ill. 467, 
163 N. E. 769 (1928); Kinderman v. Harding, County Collector, 
345 Ill. 237, 178 N. E. 71 (1931); Pacific Hotel Co. v. Lieb et al., 
83 Ill. 602 (1876). 

“The Board of Supervisors of Bureau County v. C. B. & Q. R. 
Co., 44 Ill. 229 (1867). 

“| People’s Gas Light & Coke Co. v. Stuckart, County Treasurer, 
286 Ill. 164, 121 N. E. 629 (1918). 

“People ex rel. Little, County Collector v. St. Louis Electric 
Bridge Co., 290 Ill. 307, 125 N. E. 280 (1919). 

* Aldrich v. Harding, County Collector, 340 Ill. 354, 172 N. E. 772 
(1930); The Board of Supervisors of Bureau County v. C. B. & Q. 
R. Co., 44 Ill. 229, 238 (1867). 
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to be so excessive as to amount to constructive fraud. 
Since the facts in the particular case have a bearing 
upon the size of the error, and therefore the flagrancy 
of it, we cannot say exactly how large it must be to 
give a court jurisdiction, but it may be said that an 
assessment which exceeds assessments on other prop- 
erty in a similar class by forty or forty-five percent 
has been held fraudulent.* 

In conclusion we may summarize by saying: 

(1) That notwithstanding the development of assessment 
technique in Illinois, it remains in a state of flux, varies in 
important particulars from careful reasoning in other juris- 
dictions, and the Illinois decisions are not clear. 

(2) The tax base is being widened to include property 
hitherto considered exempt. This, combined with the present 
method of finding value from earnings, and from book values 
instead of fair cash values, promises a substantial increase in 
taxes on intangibles of domestic corporations in any period of 
ascending earnings. 

(3) Even careful proof as to localization of intangible 
assets on the part of both domestic and foreign corporations 
may be insufficient to avoid legal double taxation where a 
corporation operates in two or more states. 


Hidden Taxes 


When you buy a gallon of gasoline in Minnesota, 
you pay a federal tax of 1 cent and a state tax of 4 
cents or a total of 5 cents tax on the gallon, which 
sells on the average at 19 cents. 

A 15-cent package of cigarettes includes a tax of 
6 cents. Thus it is that two-fifths of the cost of the 
cigarettes goes for taxes and only three-fifths for the 
tobacco. If you smoke a package of cigarettes a day, 
you will pay a tax for the year of $21.90. 





Tax 
Control Diary 
1940 


Combines due-dates for 
all federal, all state taxes, 
including returns and 
reports, with specially 
ruled “Diary” pages. 
Provides a constant re- 
minder—a permanent 
record — of what to do, 
what’s been done, tax- 
wise. 


A Practical Desk Necessity 


@ Planned to fit @ Reports of interest to corpo- 


WASHINGTON 
MUNSEY BLDG. 





your own “‘tax 
tickler” re- 
quirements. Adapted to es- 
tablished tax control systems. 


Separate Chart of Adminis- 
trative Boards and Agencies, 
listing names and addresses 
of authorities administering 
the principal state taxes. 


@ Specially ruled diary pages 


ive plenty of working space 
or “heavy” tax dates. 


rations generally—designation 
of agent for service of proc- 
ess—annual report of stock 
transfers, etc. 


Department or officials to 
whom reports or payments 
must be made clearly indi- 
cated. 


Supplemental Calendar, ar- 
ranged alphabetically by jur- 
isdictions, for fiscal instead of 
calendar year operations. 


654 Pages, 61%4 x 93% Inches, Flexible Fabrikoid Covers, 
Gold Stamped, Price $2 a Copy. 


COMMERCE) CLEARING; HOUSE; ING,, 


LOOSE LEAF SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 


CHICAGO 
205 W. MONROE ST. 


NEw YORK 
EMPIRE STATE BLDG. 




















































Financing Economic Security in the United States, 
by William Withers. Columbia University Press, 
New York City, pp. 210. Price $2.75. 


This volume is a most important study of the 
financing of relief and social security. Without waste 
motion, but with a clear focus on the problems in- 
volved, the author provides: 1. An outline of the 
history of relief finance since 1933 (amounts spent, 
the types of programs on which this money has been 
spent, the distribution of the funds among the states, 
the sources of revenue from which the funds were 
derived, and the costs of administration) ; 2. A discus- 
sion of the economic effects of these great expendi- 
tures for relief and social security; 3. An answer to 
the question which is of growing public interest: can 
we afford these large expenditures?; and, 4. An out- 
line of an ideal system for the procurement and dis- 
tribution of security funds and an analysis showing 
the relationship between the various factors which 
must be considered and the future of capitalism in 
the United States. 


3ecause the whole problem of social security—and 
especially the question of how it is to be financed— 
involves many different fields, this book will be 
helpful for guidance by relief workers and administra- 
tors, economists, welfare workers, specialists in social 
insurance, and tax and public finance experts. 


Profit Sharing and Pension Plans, by C. Morton 
Winslow and K. Raymond Clark. Commerce Clear- 
ing House, Inc., Chicago. pp. 204. Price $2.00. 


Widespread interest in the operation of profit shar- 
ing and pension plans, and their bearing upon federal 
taxes, labor relations, and employee morale make this 
a timely new book. It should be one of significance 
and importance to everyone concerned with building 
employee morale or reducing federal taxes. 


Within handy compass, it offers practical and corre- 
lated information not only on the formulation of 
profit sharing and pension plans but, in addition, care- 
fully analyzes the relationship of federal tax laws 
with such plans. 


The book is logically arranged in two sections. 
The first part discusses various types of pension and 





CURRENT-BOOKS OF INTEREST 





profit sharing plans, including illustration of their tax 
effect, suggestions for planning, and resumés of speci- 
men plans; the other presents federal tax laws affect- 
ing pension, profit sharing, and stock bonus plans, their 
legislative, administrative, and judicial interpretation. 

Corporations and their counsel, tax men, account- 
ants, personnel executives, and life underwriters in- 
terested in the pension trust phases of life insurance 
are among those for whom this book should have 
special value. 


Tax Control Diary—1940. Commerce Clearing 
House, Inc., Chicago. pp. 654. Price $2.00. 

The 1940 Tax Control Diary is styled to facilitate 
its use as both a tax tickler and tax diary. Report 
and payment requirements of all state and federal 
taxes are listed on the days they become due. All 
days of the year, except Sunday, with sufficient diary 
space for even the heaviest tax days, are accounted 
for. Federal reports and payments falling due on 
Sundays are shown on the next succeeding day; state 
items are shown on the preceding day. Each tax 
requirement is listed under the jurisdiction imposing 
the tax, is clearly identified by name, and the addi- 
tional helpful information indicating to whom reports 
and payments are to be made, is shown for each 
listed item. A system of two-letter state name ab- 
breviations and figures enables the user to key each 
diary entry to the tax item referred to. The diary is 
printed and bound in a manner which prompts its use 
as a desk-top aid to the tax man.—L. A. Weicker. 


Your Income Tax—1940, by J. K. Lasser. 
and Schuster, New York. pp. 128. Price $1.00. 


A regular December addition to bookshop offerings 
is this well devised annual manual for use by tax- 
payers in the preparation of federal and New York 
State income tax returns. 

Comparison with last year’s edition shows that the 
tax synthesis has been thoroughly and constructively 
revised, and many of its features have been amplified. 
This has been accomplished without increasing the 
size of the book by reducing space which in other 
years was given to headings, and by improved typo- 
graphical arrangement. 


Simon 
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Six new pages on judicial and statutory changes in 
tax law during 1939 appear to have displaced the same 
number of pages of instructive features in last year’s 
edition appearing under the headings “What You 
Should Know in Order to Prepare Your Tax Return” 
and “How to Determine Your Gross Income for Tax 
Purposes.” New in the 1940 edition is helpful counsel 
for the taxpayer under the heading “Elections When 
You Make Your Return.” 

In abridging income tax principles, some sacrifice 
in completeness of statements has necessarily been 
made. A system of warning symbols where insuffi- 
cient information is provided, as, for example, in the 
case of tax liability in connection with various kinds 
of issues of stock rights, would be helpful to users 
of the manual who are unfamiliar with tax-law details. 
—Eric G. Leander. 


Analysis Showing Trends of State and County Tax 
Collections in Ohio, 1926-1938, Inclusive, with Ex- 
planations and Notes on Trends. State of Ohio, De- 
partment of Auditor of State, Columbus. pp. 10. 

Considerations Involved in the Adoption of Se- 
lected Property Tax Dates. Publication No.17. Sup- 
plementary Report on Proposal No. 22. Research 
Department, Illinois Legislative Council, Springfield. 
pp. 17. 

Debts—Good or Bad, by Maxwell S. Stewart. 
Public Affairs Pamphlets No. 36. Public Affairs Com- 
mittee, Inc., New York. pp. 32. Price 10¢. 

Exemption and Preferential Taxation of Factories. 
Bulletin No. 24. National Association of Assessing 
Officers, Chicago. pp. 16. Price 50¢. 

Exemption and Preferential Taxation of Home- 
steads. Bulletin No. 20. National Association of 
Assessing Officers, Chicago. pp. 15. Price 50¢. 

Major Potential Sources of State Revenue in 
Illinois. Publication No. 15. Research Report on 
Proposal No. 10. Research Department, Illinois 
Legislative Council, Springfield. pp. 45. 

Property Tax Dates. Publication No. 14. Research 
Report on Proposal No. 22. Research Department, 
Illinois Legislative Council, Springfield. pp. 30. 

Survey of Kansas Tax Problems. Progress Report. 
Committee on Assessment and Taxation. Publication 
No. 94. Kansas Legislative Counsel, Topeka. pp. 23. 

Property Taxation of Intangibles. Bulletin No. 21. 
National Association of Assessing Officers, Chicago. 
pp. 13. Price 50¢. 

You Are a Taxpayer, by Mabel Newcomer. Vassar 


College, Poughkeepsie, N. Y. pp. 37. Price: paper 
35¢; bound 60¢. 


University of Denver Again Offers Fellowships 
in Government 


Graduate fellowships in the field of local govern- 
ment are again being offered by the University of 
Denver under a grant from the Alfred P. Sloan 
Foundation. The maximum fellowship stipend per 
12-month period is $1,200 for single persons and 
$1,800 for married men. Application forms may be 
had by writing to the Committee on Selection, Depart- 
ment Management, University of Denver. Applications 
must be received not later than March 1, 1940, for the 
class beginning in September, 1940. 


MUNSEY BLDG. 
WASHINGTON 


CURRENT BOOKS 


Tim ely Helps 


for Tax Men... 


e 1940 UNITED STATES MASTER TAX GUIDE. 


Based on the Internal Revenue Code, as amended, 
this complete and dependable guide on Federal 
tax problems tells just.how the Revenue Law 
stands today. Covers Income, Estate and Gift, 
Stamp, Excise and Miscellaneous Taxes. Com- 
prehensive topical index. 252 pages, 6 x 9, 
heavy paper covers. Price, $1. 


e INTRODUCTION TO FEDERAL TAXATION. 


Third Edition. By George T. Altman. Revised 
and enlarged, this popular title outlines the 
fundamental principles underlying federal taxa- 
tion, as exemplified in the income, capital stock, 
excess profits, gift, estate, and other taxes. Re- 
flects 1939 Revenue Act changes. Annotated 
to the Internal Revenue Code. Built upon the 
decisions of the U. S. Supreme Court as the 
“last word” in taxation. 274 pages, 6 x 9, fabri- 
koid bound. Price, $2. 


e INCOME, ESTATE AND GIFT TAX PROVI- 


SIONS OF THE INTERNAL REVENUE 
CODE. A new CCH title, reproducing the 
income, capital stock, transfers to avoid income 
tax, estate and gift tax provisions of the Internal 
Revenue Code. Helpful tables, check lists, and 


index. 240 pages, 6 x 9, heavy paper covers. 
Price, $1. 


e CANADIAN INCOME WAR TAX ACT. Decem- 


ber 1939 Edition. Reflects all recent changes 
made in this law, including new 20% war surtax 
and Excess Profits Tax Act, U. S.—Canadian 
Reciprocal Tax Convention and taxing sections 
of the Defence Purchase, Profits Control and 
Financing Act, 1939. Indexed. 96 pages, heavy 
paper covers. Price, $1. 


e PROFIT SHARING AND PENSION PLANS. 


By C. Morton Winslow and K. Raymond Clark. 
Practical and correlated facts and data, carefully 
gathered from all available sources, on the 
formulation of profit sharing and pension plans, 
with analyses of the relationship of federal tax 
laws with such plans. Widespread interest in 
the operation of these plans and their bearing 
upon taxes, labor relations, and employee morale 
makes this book one of significance and impor- 


tance to every employer. 204 pages, 6 x 9, 
fabrikoid bound. Price, $2. 


WRITE FOR YOUR COPIES TODAY 
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INTERPRETATIONS 


COURT BOARD. 


United States Supreme Court 


Deductions—Loss on Stock Sale to Corporation Organized 
by Taxpayer.—In 1932, taxpayer wished to take a loss on 
some stock in order to reduce his income-tax liability. He 
also wished to make a gift to his wife. He borrowed $100,000 
from a bank, procuring three cashier’s checks, two for $49,900 
each, payable one to himself and one to his wife, and a third 
for $200 payable to a third party. The two latter checks 
were given to the payees who, with the taxpayer, organized 
an investment company authorized to deal in stocks, bonds, 
and real estate. Stock in the corporation consisting of 10,000 
shares aggregating $100,000 was delivered to the owners of 
the checks in exchange therefor, and the three individuals 
became officers and directors. The taxpayer then sold to the 
corporation 10,000 shares of International Shoe Co. stock 
(for which he had paid $62 a share) for $24 a share. The 
Court affirms the holding of the Eighth Circuit that on the 
evidence the Board of Tax Appeals properly held that the 
loss was deductible. The taxpayer retained no beneficial 
interest in the stock sold. His wife acquired rights as a 
stockholder of the corporation which he could not ignore. 
By the sale of the stock to the corporation he was divested 
of all property rights therein. The corporation has remained 
in existence and has retained the stock sold to it by the 
taxpayer. 

Affirming Circuit Court of Appeals, Eighth Circuit, 39-2 
CCH ¥ 9542, 104 Fed. (2d) 141, which affirmed Board of Tax 
Appeals decision, 37 BTA 155, CCH Dec. 9924, reported at 
401 CCH ¥ 195.5682.—U. S. Supreme Court, in Guy T. Helver- 
ing, Commissioner of Internal Revenue v. James Lee Johnson. 
No. 317, October Term, 1939. 


Depreciation—Title—Transfer of Ownership or Loan Se- 
curity.—The findings of the Board of Tax Appeals—that an 
instrument purporting to convey legal title to a trustee was 
in fact given as security for a loan on the property; that the 
stipulated “rent” in a concurrently executed so-called “lease” 
was intended to be an agreement to pay interest on the loan, 
and that the “depreciation fund” provided in the so-called 
“lease” was intended to be an amortization fund to pay off 
the loan—were supported by the evidence. On these findings, 
the Board was justified in concluding that the transaction 
between taxpayer and the trustee, though in written form a 
transfer of ownership with lease back, was actually a loan 
secured by the property involved. Since there was not a sale 
of the property, taxpayer had a depreciable capital investment 
therein and was entitled to depreciation deductions on the 
property in 1930 and 1931. 


Affirming Circuit Court of Appeals for the Sixth Circuit, 
39-1 ustc J 9305, 101 Fed. (2d) 728, which affirmed Board of 
Tax Appeals decision, 32 BTA 633, CCH Dec. 8967, reported 
at 391 CCH 165.252, 216.088, and 340.92.—U. S. Supreme 
Court, in Guy T. Helvering, Commissioner of Internal Revenue 
v. F. & R. Lazarus & Co. No. 56, October Term, 1939. 
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Franchise Tax—Texas.—A Texas statute levying an annual 
franchise tax on all corporations chartered or authorized to 
do business in the state, measured by a charge upon such 
proportion of the outstanding capital stock, surplus and un- 
divided profits of the corporation, plus its long-term obligations, 
as the gross receipts of the business in the state bear to the 
total gross receipts of the entire business is valid as applied 
to a corporation engaged in both manufacturing and selling 
automobiles, where its principal manufacturing activity and 
the capital necessary therefor are in another state—U. S. 
Supreme Court, in Ford Motor Co. v. Beauchamp et al. No. 
17, October Term, 1939. 


Stock Sale Transactions—To Whom Taxable.—The tax- 
payer purchased stock from one Lay at a cost of $100,000 in 
1925. In 1931 he sold the stock to the John Griffiths Invest- 
ment Trust for $7,500, later in the same year repurchasing 
it for $7,000, and still later in the same year selling it again 
to the trust for $7,000. In his 1931 return he claimed a loss 
of $92,500 on the sale. The Commissioner allowed the de- 
duction. In 1932, taxpayer received information which led 
him to believe that Lay had defrauded him in 1926. Tax- 
payer’s attorney, after investigation, advised him that a 
settlement would be made whereby Lay would repurchase 
the stock, in exchange for which he was to receive a re- 
lease of the cause of action. In order that taxpayer might 
have both the ownership of the stock and the cause of action, 
he again bought back the stock from the trust in 1933, paying 
$8,000. While negotiations for the settlement were pending, 
taxpayer was advised that he could minimize the income 
taxes which would result, by forming a corporation and sell- 
ing the cause of action to it on the installment basis. He 
organized such a corporation and bought all its capital stock 
for cash. Then he sold to the corporation the stock and the 
cause of action against Lay. The selling price was $85,000 
payable $2,125 a year. The corporation authorized the sale 
of the stock to Lay and authorized taxpayer to consummate 
the transaction either in his own name or that of the corpora- 
tion. It was done in the petitioner’s name. The Commis- 
sioner held that the gain was taxable to the taxpayer inasmuch 
as he had been allowed a deduction for loss attributable to 
the stock purchased from Lay and had recouped that loss 
through settlement with Lay. The Board reversed. The 
Seventh Circuit reversed the Board and held that the gain 
was taxable to the taxpayer, the new corporation not being 
organized for a business purpose but “merely as a step in 
the contrivance to escape taxation.” The Supreme Court 
affirms. “Taxes cannot be escaped by anticipatory arrange- 
ments and contracts however skilfully devised by which the 
fruits are attributed to a different tree from that on which 
they grew.” 


Affirming Seventh Circuit decision, 39-1 ustc $9331, 103 


Fed. (2d) 110, which reversed Board of Tax Appeals decision, 
37 BTA 314, CCH Dec. 9949, reported at 401 CCH J 51.887 
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and 402 CCH ¥ 1518.478.—U. S. Supreme Court, in George W. 
Griffiths v. Guy Helvering, Commissioner of Internal 
Revenue. No. 49, October Term, 1939. 


Appellate and Lower Courts 


Estate Tax—Gross Estate—Stock Valuation.—On the evi- 
dence it is held that the fair market value of 2,323,278 shares 
of stock of the E. K. Wood Lumber Co. owned by the 
decedent on September 25, 1929, the date of his death, was 
50 cents a share rather than $1 a share as determined by the 
Commissioner. This latter value was derived from one trans- 
action involving this closely held stock in August, 1928, a 
small block of only 12,623 shares being involved.—Court of 
Claims of the United States, in Alma L. Wood, Admrx., Estate 
of Walter T. Wood, Deceased v. United States. No. 43276. 


Exemption—Gain from Sale of Joint Stock Land Bank 
Bonds.—Gain realized in 1928 upon the surrender and sale 
of joint stock land bank bonds is exempt from income tax 
under Sec. 26 of the Federal Farm Loan Act, providing that 
the bonds and the “income derived therefrom” shall be 
exempt. 

Reversing District Court, 38-2 ustc 9484, 24 Fed. Supp. 
145.—U. S. Circuit Court of Appeals, Ninth Circuit, in Ashby 
Oliver Stewart v. United States of America. No. 9100. 


Percentage Depletion—Election under 1934 Act.—Where 
taxpayer, unaware of the requirements of the 1934 Act relat- 
ing to election in the case of depletion, failed to make an 
election in its original return to take percentage depletion 
for 1934 as required in Sec. 114 (b) (4) of that Act, but later 
filed an amended return for 1934 in which such depletion 
was claimed, the election in the amended return was valid 
to support a deduction of percentage depletion for 1934. 

Reversing Board of Tax Appeals decision, 38 BTA 1163, 
CCH Dec. 10,501, reported at 393 CCH q 7095. —U. S. Circuit 
Court of Appeals, Fourth Circuit. in C. H. Mead Coal Com- 
pany v. Commissioner of Internal Revenue. No. 4469. 


Percentage Depletion—Metal Mines.—No percentage de- 
pletion deduction under Sec. 114(b)(4) of the 1932 Act was 
allowable to the plaintiff under a lease contract permitting 
it to go upon the lessor’s lands to dig, remove, and mill a 
large pile of rock, dirt, and other materials commonly called 
chats or tailings for the purpose of recovering the lead and 
zinc minerals therein contained. The Court holds that the 
plaintiff was engaged purely in a manufacturing operation. 
—U. S. District Court, Western Dist. of Oklahoma, in Atlas 
Milling Company v. Henry C. Jones, Collector of Internal 
Revenue. No. 6578-Law. 


Processing Taxes—Purchases by Government.—Suit to re- 
cover unpaid tax included in purchase price——The United 
States is entitled to maintain a suit to recover amounts in- 
cluded in the purchase price of commodities purchased by it 
representing processing taxes imposed upon the seller but 
never paid because of unconstitutionality of the Agricultural 
Adjustment Act. The contract between the Government and 
the seller called for price adjustments to reflect changes in 
the tax. —U. S. District Court, Dist. of Idaho, Central Divi- 
sion, in United States v. Hagan Cushing Company. No. 1416. 


Processing Taxes—Purchases by Government—Set-off to 
Recover Unpaid Tax Included in Purchase Price.——The 
United States is not entitled to set off against amounts which 
it owes plaintiff amounts included in the purchase price of 
commodities purchased by the Government representing pro- 
cessing taxes imposed upon the seller but never paid because 
of unconstitutionality of the Agricultural Adjustment Act. 
The contract between the Government and the seller called 
for price adjustments to reflect changes in the tax but. this 
provision did not imply a promise on the part of plaintiff 
to reimburse the Government where the taxes were included 
in the purchase price but not paid by plaintiff—Court of 
Claims of the United States, in The Ismert-Hincke Milling 
Company v. United States. No. 43885. 


Repealed Excise Taxes on Furs—Claim for Refund.—Claim 
filed by a manufacturer of furs for refund of taxes paid on 
fur trimmed coats for the period from June 21, 1932, to 
January 20, 1933, was adequate where it stated that the taxes 
demanded to be returned were overpaid “in accordance with 
Treasury Decision No. 4361” and that they had not been 
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passed on. “Here, the claim adequately apprised the Com- 
missioner of the ground upon which the plaintiff sought a 
refund. It set forth the administrative ruling upon which 
non-taxability was claimed and, as pointed out by the plain- 
tiff, even submitted detailed breakdowns of cost in support 
of the claim.” The Court holds without merit the contention 
of the Government that the plaintiff did include the tax in 
the selling price because in computing the selling price upon 
which the tax payments were based he excluded the amount 
of the tax. “The presumption relied upon by the Govern- 
ment was rebutted by the plaintiff by uncontradicted evidence: 
that he absorbed or bore the burden of the tax.”—U. S. 
District Court, Southern Dist. of New York, in Samuel B. 
Bierman v. John S. Shea, Admr., Estate of Charles W. Ander- 
son, Deceased, Individually and as Former U. S. Collector of 
Internal Revenue, Third Dist. of New York. 


Stamp Tax on Issue of Beneficial Certificates—Receiver- 
ship.—Where, in connection with the receivership for a title 
guaranty and mortgage company, certificates of beneficial 
interests were issued to depositors for a certain part of their 
deposits, it is held that these certificates were not subject to 
stamp tax under Sch. A-1, Title VIII of the Revenue Act of 
1926, in view of the provisions of Sec. 22 of the Act of 
March 1, 1879, as amended. This statute provides that a 
trust company, a substantial portion of whose business con- 
sisted in receiving deposits and making loans and discounts, 
and whose depositors have accepted, in lieu of part of its 
liability to them, claims against assets transferred from it 
to a corporate trustee, shall not be subject to a tax of the 
instant character that will diminish the assets available for 
payment of claims of depositors and which are necessary for 
the full payment thereof. The Court holds without merit 
the Government’s contention that the stamp taxes, having 
been paid by the receiver, can not be recovered because he 
acted as a volunteer. He was directed by the proper court 
to make the payment. This holding by the instant court 
is without prejudice to the Government to assess and collect 
the tax if funds are available after the claims of the bank’s 
depositors have been satisfied, and if it be found that the 
certificates are within the purview of the taxing statute. 

Affirming District Court decision reported at 394 CCH 
{ 9323.—U. S. Circuit Court of appeals, Fourth Circuit, in 
United States v. Warren F. Sterling, Receiver of the Title 
Guarantee and Trust Company. No. 4470. 


Statute of Limitations—Where suit for the recovery of 
1920 taxes was instituted within five years from the payment 
of an additional tax of $249.40 for that year it was timely 
as to a conceded overpayment of $15,622.19 for 1920 although 
all but the $249.40 of the payment was made more than five 
vears before filing suit. Hills v. U. S., 2 ustc 9 757, 50 Fed. 
(2d) 302, followed. On the facts there was no reopening 
of the refund claim which would support suit as having been 
brought within two years after disallowance of the claim.— 
U. S. District Court of Chattanooga, Tennessee, in The Na- 


tional Life & Accident Insurance Company of Nashville v. L. P. 
Brewer. No. 1769-Law. 


Tax Claim—Enforcement against Property in Hands of 
Third Party—Under Sec. 1114(e) and (f) of the 1926 Act 
(Sec. 3710, Internal Revenue Code) defendant was liable for 
taxes of its employee after demand had been served on it 
under notice of levy to pay over to the Government funds 
of the employee in defendant’s possession. Defendant failed 
to comply with the levy and demand, denying that on the 
date of service of notice it had any property of the taxpayer 
in its possession. In order to defeat the effect of the notice 
on future salary to become due to taxpayer, defendant agreed 
with taxpayer’s wife to loan her sums of money, repayment 
of which was guaranteed by the taxpayer by applying his 
salary thereafter earned toward repayment. The defense that 
evidence supporting the assessment was illegally obtained is 
not available to the defendant, being personal to the owner 
of the property.—U. S. District Court, Eastern Dist. of New 
York, in United States v. Long Island Drug Company, Inc. and 
Charles J. Steinberg. Civil No. 353. 


Tax Claim of U. S.—Priority over State Taxes.—The claim 
of the United States against a corporation in receivership for 
1930 and 1931 taxes had priority over claims of the State 
of New York for franchise taxes assessed for periods both 
prior and subsequent to the receivership proceedings and for 
license tax for a period prior to the institution of the receiver- 
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ship proceedings. Priority is denied as to the license tax 
because the lien was not perfected by levy. The Court over- 
rules the contention that franchise taxes incurred after the 
receivership was begun were entitled to priority as an ad- 
ministration expense of the receivership because the receiver- 
ship proceeding was in a Delaware court. 


Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Third Circuit, in People of the State of New York, 
by New York State Tax Commission v. United States. No. 
7017. 


Board of Tax Appeals 


Assigned Income—Taxability.—Petitioner, the surviving 
member of a partnership, instituted action in its name to 
recover a fee earned by it for legal services rendered. While 
suit was pending, he assigned his one-half interest in the 
claim of the partnership to a corporation organized by him 
in exchange for stock. The suit was decided in favor of the 
partnership. Client appealed but ultimately agreed to settle 
for $41,800. In 1933, petitioner received a check for $20,900 
and endorsed it to the corporation, but did not include the 
amount received in his gross income. It is held that the 
amount received by petitioner represented his share of part- 
nership earnings and must be included in his gross income.— 
H. Lewis Brown v. Commissioner. Decision 10,819 [CCH]; 
Docket 87744. 40 BTA —, No. 89. 


Capital Gains—Bond and Mortgage Given to Secure Loan. 
—Bond and mortgage given by a corporation to secure a 
loan from an individual do not come within the terms “bonds, 
debentures, notes, certificates or other evidences of indebted- 
ness issued by any corporation” as those terms are used in 
section 117(f) of the Revenue Act of 1934. On March 26, 
1930, the Apperson Realty Corporation negotiated a loan from 
petitioner in the net amount of $225,000, agreeing to pay a 
bonus of $22,500, the corporation, under that date, giving a 
bond and mortgage for the aggregate of those sums or 
$247,500, with interest at 6 percent. The money was paid 
by petitioner, the bonus repaid to her, and from time to time 
through 1930, 1931, 1932, 1933, and 1934 various sums were 
paid on account of principal and interest. By the end of 
1934, petitioner had recovered her principal sum of $225,000 
with interest, plus a sum of $5,000 which petitioner accounted 
for as a capital gain, reporting 60 percent or $3,000 as tax- 
able income. Respondent treated the entire $5,000 as taxable. 
The bond and mortgage were still in effect in 1935 and certain 
payments were made in that year, final payment being made 
May 14, 1935. Neither the bond nor the mortgage had 
coupons attached nor does it appear to have been registered. 
The gain of $5,000 was therefore taxable as ordinary gain 
rather than as capital gain —Mary D. Gerard v. Commissioner, 


Decision 10,746 [CCH]; Docket 92759. 40 BTA —, No. 16. 


Contributions—Deductions—Joint Returns.—Where hus- 
band and wife file joint income tax returns, the wife’s individual 
income and not the aggregate income shown in the return 
is the base to which the percentage formula provided in sec- 
tion 23 (0) of the Revenue Act of 1934 is applied in deter- 
mining the deduction allowable on account of her charitable 
contributions. “The spouses do not lose their identities as 
individual taxnavers by joining ina single income tax return.” 
—Henry Il’. Taft and Julia W. S. Taft v. Commissioner, Deci- 
sion 10,772 [CCH]; Docket 90321. 40 BTA —, No. 42. 


Depreciation—Printing Machinery.—On the evidence, print- 
ing machinery had a useful life of 12 years, as against 10 
years as claimed by petitioner and 15 years as claimed by 
the Commissioner, and depreciation deduction for 1935 is 
allowed as computed on the 12-year life —Mercury Press, Inc. 
v. Commissioner, Decision 10,761-G [CCH]; Docket 92473. 


Memorandum opinion. 


Down Payment on Purchase Plan—Breach of Contract 
—When Income.—Petitioners in 1929 contracted to sell real 
estate for a price of $185,000, the vendee paying $35,000 upon 
execution of the contract and agreeing to pay the balance on 
the closing date in 1930. By further agreement the closing 
date was postponed to 1931 upon payment by the vendee 
of $25,000 additional purchase money. In 1931 the vendee 
defaulted on the contract and refused to make further pay- 
ment. In 1933 petitioners brought suit against the vendee for 








specific performance and the vendee set up a counterclaim 
for recovery of the purchase money paid. On April 3, 1934, 
the court entered its decree dismissing both complaints on the 
merits. It is held that the purchase money payments received 
by the petitioners in 1929 and 1930 constituted taxable income 
of the petitioners for 1934, not in 1929 and 1930, and not in 
1931, when the contract was breached. While the petitioners 
might have declared the down payments forfeited in 193] 
when the breach occurred they did not elect to do so. Peti- 
tioners’ contention that the down payments were not income 
within the definitions of that term is overruled. Petitioners’ 
returns were made ona cash basis.—Harry F. Doyle and Lucy 
J. Doyle v. Commissioner, Decision 10,700 [CCH]; Docket 
86406. 39 BTA 940. 


Estate Tax—Divorced Wife’s Claim as to Minor Children. 
—Claim of the divorced wife of decedent (death in 1933) 
arising out of a settlement of property rights made prior to 
divorce is held not an allowable deduction from gross estate. 
Claim for benefit of minor children arising out of said agree- 
ment is held an allowable deduction.—William Weiser, Exr., 
Last Will and Testament of William T. Fitzpatrick, Deceased 
v. Commissioner, Decision 10,725 [CCH]; Docket 90911. 39 
BTA 1144. 


Estate Tax—Gross Estate—Insurance.—On July 26, 1935, 
decedent (who died on November 9, 1935), while in good 
health and actively engaged in the practice of law, took out 
seven policies of insurance on his life for $5,000 each, payable 
to his children. On the same day there was issued to him a 
single premium life annuity by the insurance company issuing 
three of the insurance policies the purchase of which was 
required as a condition for issuing the insurance policies. A 
life annuity was also issued by the insurance company issuing 
the other four insurance policies. It is held that the proceeds 
of $35,000 from the seven policies were not subject to estate 
tax because of the $40,000 exemption. Keller Est., 39 BTA 1047, 
CCH Dec. 10,716, 393 CCH { 7316 followed.—IlValter T. Fisher 
and Thomas H. Fisher, Exrs., Estate of Walter L. Fisher, De- 
ceased v. Commissioner, Decision 10,768-K [CCH]; Docket 
91767. Memorandum opinion. 


Estate Tax—Insurance.—While in good health and not in 
contemplation of death, the decedent, who was 75 years of 
age, and an insurance company entered into two separate 
contracts, one a single premium life insurance policy for the 
face amount of $20,000 and the other a single premium life 
annuity. The decedent was not required to take a medical 
examination and the company would not have issued the 
insurance policy without the purchase by the decedent of 
the annuity. Both contracts were on the regular standard 
form used by the company in writing life insurance and 
annuities, respectively. The decedent died March 28, 1936, 
after having received two payments on the annuity contract, 
and all payments under the annuity policy ceased. Upon her 
death the insurance company paid the face value of the insur- 
ance policy together with a post mortem dividend of $30.43 
to the beneficiary named in the policy. It is held that the 
amount of $20,030.43 received by the beneficiary represented 
“insurance” as that term is used in Sec. 302(g) of the 1926 
Act, as amended, and not being in excess of the exemption 
of $40,000, should not be included in decedent’s gross estate. 
Old Colony Trust Co. et al., Executors, 37 BTA 435, CCH Dec. 
9966; affd., 39-1 ustc J 9358, 102 Fed. (2d) 380, distinguished 
in that case involved a contract designated on its face 
“life annuity with principal sum payable at death.” In the 
instant case also there was an annuity contract which was 
separable from the insurance contract. 

Harron concurs, with separate opinion. Disney dissents, 
with opinion to the effect that the two contracts should be 
construed together as constituting a transfer includible in 
gross estate under Sec. 302 (c) of the 1926 Act. Turner, 
Mellott, Hill, and Opper agree with this dissent—Estate of 
Anna M. Keller, Pius P. Keller and Marcella V. Keller, Exrs. 
v. Commissioner, Decision 10,716 [CCH]; Docket 93221. 39 
BTA 1047. 


* * * 


While in good health and not in contemplation of death, 
decedent, who was then 80 years of age, and an insurance 
company on December 6, 1935, entered into two separate 
contracts, one a single premium life insurance policy for the 
face amount of $25,000 and the other a single premium life 
annuity. The decedent was not required to take a medical 
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examination and the company would not have issued the 
insurance policy without the purchase by the decedent of 
the annuity. Both contracts were on the regular standard 
form used by the company in writing life insurance and 
annuities, respectively. The decedent died January 1, 1936, 
before any payments had become due on the annuity contract, 
and no payments were ever made by the insurance company 
to anyone with respect to that contract and upon decedent’s 
death it had no further value. Upon proof of her death, the 
beneficiary named in the insurance policy requested the com- 
pany to retain the face value of the policy under one of the 
modes of settlement provisions contained therein. It is held 
that the amount of $25,000 receivable by the beneficiary 
represented “insurance” as that term is used in section 302 
(g) of the Revenue Act of 1926, as amended, and, not being 
in excess of the exemption of $40,000, should not be included 
in the decedent’s gross estate. Estate of Anna M. Keller, 384 
CCH ¥ 7316 followed.—Estate of Cecile Le Gierse, Deceased, 
by Edith Le Gierse and Bankers Trust Company, Exrs. v. Com- 
missioner, Decision 10,723 [CCH] ; Docket 92103. 39 BTA 1134. 


Estate Tax—Transfer in Trust—Contemplation of Death. 
—Petitioner, who died in 1934 at the age of 88 years, created 
a trust in 1923, at which time he was 77 years of age and 
in good health. Part of the property transferred had a lake 
frontage of 3000 feet on Lake Michigan and he desired to 
retain this property in the family because of the possibility 
of construction of a harbor and railroad freight terminal. 
On the evidence, it is held that the transfer was motivated 
by his desire to establish independent incomes for his 
daughters, rather than having been made in contemplation 
of death, and the value of the property transferred is not 
includible in his gross estate—Charles C. Shedd, Exr., estate of 
Charles B. Shedd, Deceased v. Commissioner, Decision 10,771-C 
[CCH]; Docket 88628. Memorandum opinion. 


Estates—Compromise Payments to Widow—Deductibility. 
—A widow by compromise gave up her right to take one-third 
of her husband’s estate against his will, in consideration of 
an agreement for payment by the executors and trustees 
under the will of $9,000 per year for life, and in the taxable 
year received $8,250. The payments were agreed to be made 
out of the residue of the estate, though as security for such 
payments the executors and trustees agreed to set aside out 
of the residue of the estate securities sufficient, in their sole 
judgment, to produce income to make the payments. The 
principal could, if necessary, be drawn upon for the payments. 
The payment in the taxable year was, in fact, from income 
of the securities set aside. It is held following Lyeth v. Hoey, 
394 CCH 7 9158, 305 U. S. 188, that the widow received pay- 
ment by way of inheritance, and payable at all events, and 
that petitioners are not entitled to deduction of the amount 
paid either under section 162(b) or 22(b)(2), Revenue Act 
of 1934. Even if the annuity were partially taxed to the 
extent provided in Sec. 22(b)(2) this would not justify the 
deduction claimed by the estate—The Chase National Bank 
of the City of New York and Otto W. Sartorius, Exrs., and 
Trustees, Last Will and Testament of Otto Sartorius, Deceased 
. Commissioner, Decision 10,742 [CCH]; Docket 89542. 40 

T Q 


—, No. 12 


Exchange—Oil Payment for Over-riding Oil and Gas Roy- 
alty—Taxability—Petitioner was the owner in the taxable 
year 1934 of an oil and gas payment on which it had a certain 
unrecovered basis of cost. Payments to be made petitioner 
in settlement of the oil payment were to be out of four-eighths 
of the oil produced from the lease until the entire agreed 
sum was paid. In the taxable year petitioner exchanged this 
oil payment for an overriding oil and gas royalty reserved 
from the same lease, which provided for a payment of five 
thirty-seconds of the oil and gas until the oil payment had 
been made and then became a one-fourth overriding oil and 
gas royalty as long as oil and gas should be produced from 
the lease. It is held that the exchange is not nontaxable 
under section 112 (b) (1), Revenue Act of 1934, but is taxable 
under the general rule provided in section 112 (a).—Midfield 
Oil Co. v. Commissioner, Decision 10,727 [CCH]; Docket 
93029. 39 BTA 1154. 


Foreign Taxes—Credit.—Section 131 (a) (1) of the Reve- 
nue Act of 1934 allows a deduction of the full amount paid 
to Canada in discharge of income tax liability, even though 
a part was originally paid as “premium tax” and later de- 
ducted in determining the additional amount required to com- 
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pletely discharge the income tax liability—Queen Insurance 
Company of America v. Commissioner, Decision 10,803 [CCH]; 
Docket 92996. 40 BTA —, No. 73. 


Gambling Losses—Individual Losses Used to Offset Part- 
nership Gambling Gains.—Gambling losses sustained in 1936 
by petitioners in their individual capacities may not be used 
to reduce their distributive shares of partnership income de- 
rived from gambling operations. As to alternative claims 
that the losses were deductible under Sec. 23(e), 1936 Act, it 
is hel@ that the facts do not establish that the losses were 
sustained in a trade or business, and they are not deductible. 
—Mrs. Zelda Baker Jennings v. Commissioner, L. K. Mason v. 
Commissioner; Clyde E. Jennings v. Commissioner; J. C. Shef- 
field v. Commissioner; Mrs. Lillian Sheffield v. Commissioner, 
Decision 10,794-F [CCH]; Dockets 94529-94531, 95599, 95600. 
Memorandum opinion. 


Gift Tax—Conditional Gift—Petitioner on January 30, 1934, 
transferred to a trustee funds to be paid to a child, then 
about 18 years of age, upon attainment of the age of 35 
years, but not to be paid unless petitioner’s husband (or peti- 
tioner after death of the husband) delivered to the trustee 
formal written consent to such payment. If the husband (or 
petitioner after his death) did not file such consent with 
trustee, the trust terminated at attainment by the child of 
age 35, and the funds would revert to petitioner or her estate. 
If both petitioner and her husband died before attainment by 
the child of the age of 35 years, the obligation of the trustee 
to pay to the child should become absolute. It is held that 
the gift was not absolute and the transfer was not subject to 
tax under section 501 of the Revenue Act of 1932.—Lorraine 
Manville Gould Dresselhuys v. Commissioner, Decision 10,739 
[CCH]; Docket 88887. 40 BTA —, No. 9. 


Gift Tax—Exclusions.—Petitioner, as donor, on December 
30, 1935, created an irrevocable trust for a term of years, to 
which she transferred her entire interest in certain described 
properties for the use and benefit of her seven children. It 
is held that petitioner is entitled to one exclusion of $5,000 in 
determining the amount of her gift subject to the gift tax. 
—Mary . Hutchings v. Commissioner, Decision 10,738 
[CCH]; Docket 95359. 40 BTA —, No. 8. 


Income—To Whom Taxable.—Petitioner was not taxable 
on gain from the sale of bonds in 1934. The bonds were 
purchased through his brokerage account and sold in 1934. 
Taxpayer declined to buy these bonds at the suggestion of a 
friend, but his mother bought with the understanding that 
any profit or loss would be hers. The Commissioner con- 
tended that the purchase was made with petitioner’s funds 
and that the gain was his. It is held that the evidence of 
petitioner was sufficient to overcome the presumption of 
correctness attaching to the Commissioner’s determination. 
—Ralph E. Root v. Commissioner, Decision 10,726-D [CCH]; 
Docket 88674. Memorandum opinion. 


Income Status—Securities Exchanged for Annuities.—Prior 
to the taxable years 1933 and 1934, petitioner transferred to 
six charitable and educational institutions bonds and stocks, 
and under contracts she was to receive each year for life a 
certain annuity. The price of such annuities for a woman 
of her age at the date of each contract, with five large Amer- 
ican life insurance companies, would have been substantially 
less than the value of the properties which she transferred. 
It is held that so much of the amount transferred as insurance 
companies would have charged for annuities promised by the 
institutions was the consideration paid for the annuities, the 
balance representing gifts. It is also held that the annuities 
received by petitioner in 1933 did not bring the aggregate 
above the consideration paid, and hence there is no amount 
of annuities taxable in 1933. For 1934 the annuities are tax- 
able under Sec. 22(b)(2) of the 1934 Act—3 percent of the 
consideration paid. This latter tax is held not unconstitu- 
tional, following F. A. Gillespie, 38 BTA 673, CCH Dec. 
10,443.—Anna L. Raymond v. Commissioner, Decision 10,775 
[CCH]; Docket 86709. 393 CCH { 6583. 


Independent Contractor—Salary—Taxability—During the 
calendar years 1934 and 1935 petitioner J. E. Huckabay, a 
practicing lawyer, was engaged by the Louisiana Highway 
Commission as attorney at a monthly salary of $350. It is 
held that he received his salary as an independent contractor 
and that the salary is not exempt from income tax. No 
oath of office was required; there was no stipulation as to 
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duration of petitioner’s services other than that he was to 
continue from month to month, The services rendered by 
petitioner consisted of attending to such indiscriminate legal 
matters as arose from time to time. Such services consisted 
largely of the defense of damage suits growing out of the 
construction and erection of bridges and highways and the 
acquisition, by condemnation proceedings or otherwise, of 
rights of way for the construction of State highways and 
bridges throughout the State of Louisiana. Petitioner devoted 
approximately 40% of his time to the work in congection 
with the Highway Commission during 1934 and approxi- 
mately 30% of his time thereto during 1935. The formation 
of policies was retained by the Commission.—J. E. Huckabay 
and Sybil S. Huckabay v. Commissioner, Decision 10,733 [CCH]; 
Docket 91827. 40 BTA —, No. 3. 


Liquidation or Reorganization.—A dividend of surplus and 
earnings to date of declaration was declared on June 30, 1933, 
and on the same date the stockholders passed a resolution 
to dissolve the corporation. The distribution was made on 
July 20, 1933 and the assets of the corporation were distrib- 
uted and the stock cancelled. Taxpayer claimed a loss in the 
difference between the cost of its stock and the amount 
received. The Commissioner included in the amount of the 
liquidation, the dividend declared on June 30, 1933, this re- 
sulting in a gain on the liquidation. It is held that the dis- 
tribution was a liquidating dividend and not a regular dividend. 
The Board overrules the contention that there was a re- 
organization within the provisions of Sec. 112(i)(1) of the 
1932 Act.—Grainger Bros. Co. v. Commissioner, Decision 
10,726-B [CCH]; Docket 83664. Memorandum opinion. 


Loss on Disposition of Property—Joint Return—Separate 
Liability —(1) Petitioner acquired certain oo in 1929, 
consisting of several lots and a large house. Shortly there- 
after he listed the property with a real estate dealer for sale 
and occupied the premises as his residence until 1932. In 
1934 the property was allowed to go to tax sale and a mort- 
gage thereon was permitted to mature without extension. It 
is held that the loss sustained on the property was not sus- 
tained in a transaction entered into for profit and is not 
deductible. 

(2) Where a deficiency arises as to a joint return for 1932 
reporting the aggregate net income of both spouses, the wife 
is not liable for that part of the deficiency attributable to 
her husband’s income.—Thomas H. Lawrence v. Commis- 
sioner; Billie M. Lawrence v. Commissioner, Decision 10,826-B. 
[CCH]; Dockets 90240, 90244, 94220, 94221. Memorandum 


opinion. 


Loss Sustained by. Unaffiliated Sales Agency—Deducti- 
bility—The officers of petitioner and Corporation A organ- 
ized a Corporation B prior to 1934, but which was inactive 
until February, 1934. In order to lower production costs, 
etc., petitioner and A made B their common selling agent, 
and profits or losses were to be divided between petitioner 
and A in proportion to their respective sales. It was agreed 
that stock would be issued, but such issuance never occurred. 
Petitioner and A paid all of B’s expenses since B had no 
capital whatsoever. Petitioner’s proportionate share of B’s 
loss for the period covered by petitioner’s fiscal year ended 
May 31, 1934, was a deductible loss —Ajax Hosiery Mills, Inc. 
v. Commissioner, Decision 10,738-E [CCH]; Docket 88041. 


Memorandum opinion. 


Losses—Ordinary v. Capital—At the close of 1929, peti- 
tioner held mortgages which it had received from a vendee 
of lumber. Some of these represented collateral while others 
were delivered near the close of 1929 when the debtor vendee 
distributed all of its securities and assets to its creditors. As 
of December 31, 1929, the mortgages were transferred on the 
petitioner's books from the debtor’s account to the “Mort- 
gages Receivable Account,” and the debtor’s account was 
closed. During 1930 and 1931, petitioner collected on three 
certain mortgages a certain amount, and in 1932, petitioner 
obtained title to the properties covered by the mortgages, 
paying therefor $150. In 1934, petitioner sold all of its in- 
terest in the properties to the holders of the first mortgages, 
sustaining a loss of some $10,000. It is held that the loss 
represented a capital loss, and since there were no capital 
gains, deduction for which was limited to $2,000 pursuant to 
Sec. 117(d), 1934 Act.—Douglas Lumber Company v. Commis- 
stoner, Decision 10,832-I [CCH]; Docket 88598. Memo- 
randum opinion. 
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Mortgagor’s Loss as Capital Loss.—Taxpayer and cotenant 
were the owners of a parcel of real estate in the State of 
Michigan which they had mortgaged to secure funds to pay 
for the land. In 1934 taxpayer and his cotenant were delin- 
quent in their payments and the mortgage was foreclosed. 
At the sheriff’s sale the property was purchased by the owners 
of the mortgage for an amount which equaled the unpaid 
mortgage indebtedness, interest, taxes, and costs and the pur- 
chasers received a sheriff's deed for the property. Several 
months later, in the same year, the taxpayer and his wife 
executed a quitclaim deed to the purchasers at the fore- 
closure sale. No money or other property passed as a con- 
sideration for this deed. It is held that the loss sustained 
by the taxpayer in the above described transactions was an 
ordinary loss, deductible in full under section 23(e) of the 
Revenue Act of 1934, and not a capital loss limited by section 
117 of the same act. 


Turner dissents, with opinion to the effect that a capital 
loss was involved. Leech and Harron agree with this dissent. 
Disney dissents, with opinion to the effect that no loss was 
deductible in 1934 because of the 12-month period of redemp- 
tion in Michigan, the quitclaim deed being inoperative because 
given without consideration.—Sherwin A. Hill, Special Admin- 
istrator, Estate of John R. McNaughton, Deceased v. Com- 
an, Decision 10,796 [CCH]; Docket 92195. 40 BTA 
—, No. 66. 


Officers’ Salaries—Reasonableness.—The salaries paid to 
the officers of the petitioner, which owned and operated a 
dog racing track, were reasonable and are properly deduct- 
ible. The salaries were authorized by petitioner’s directors 
and stockholders and were paid, and petitioner showed that 
the officers were experienced men in the duties which they 
performed. The evidence shows clearly that the payment of 
these salaries was not a distribution of earnings to its stock- 
holders.—IVest Flagler Amusement Co., Inc. v. Commissioner, 
Decision 10,726-C [CCH]; Docket 94193. Memorandum 
opinion. 
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Oil Payments—Depletion.—(1) Where petitioner received 
an assignment to an oil payment of % of % of the oil to be 
produced from certain property until an aggregate of $5,000 
was received, and during the taxable year received $3,698.34 
from such oil payments, only the amount actually received 
is includible in gross income. The Commissioner was in error 
in valuing the right to receive the oil payments at $4,000, and 
including that amount in income, 

(2) An assignment of the right to receive payments out of 
oil produced for the use by assignor of petitioner’s equipment 
did not create an economic interest in the oil in place, and 
the petitioner, therefore, had no depletable property rights.— 
Estate of E. R. Thomas, Deceased, M. A. Aird, Exrx. v. Com- 
missioner, Decision 10,767-C [CCH]; Docket 94191. Memo- 
randum opinion. 


Oil Properties—Percentage Depletion—Basis.—Petitioner, 
a Texas corporation, in 1931 sold and assigned to an indi- 
vidual, as trustee, an oil lease in consideration of $250,000, for 
which promissory notes were given, payable unconditionally 
at various dates and secured by valid liens on the property 
sold. In 1932 petitioner sued on its notes, asking for fore- 
closure of its liens. A compromise settlement was effected 
by which petitioner was to receive a judgment for $150,000 
and have foreclosure of its lien on one-half of seven-eighths of 
the gross production of oil from said land to August 7, 1934, 
and thereafter on seven-eighths of the gross production of 
oil. The District Court of Smith County, Texas, approved the 
settlement and gave petitioner judgment for $150,000, with 
foreclosure of its liens in the manner agreed upon in the 
compromise settlement. It is held that petitioner is not enti- 
tled to percentage depletion upon payments received in the 
taxable years under its judgment of foreclosure.—Pearl Oil 
Company v. Commissioner, Decision 10,760 [CCH]; Docket 
86415. 40 BTA —, No. 30. 


Partnership Liquidation—Recognition of Loss.—Where. 
upon the liquidation of a partnership, petitioner received in 
distribution in 1933, his proportionate share of the assets, 80 
per cent in cash and 20 per cent in securities of a determined 
market value, the total being less than his original contribu- 
tion, the loss sustained is recognizable. Art. 604, Reg. 77, 
does not prevent this result, in terms, by the provision, “If the 
partnership distributes its assets in kind and not in cash, the 
partner realizes no gain or loss until he disposes of the 
property received in liquidation.” Woodruff, 38 BTA 739, 
CCH Dec. 10,449, followed.—C. K. Boettcher v. Commissioner, 


Decision 10,794-A [CCH]; Docket 92494. Memorandum 
opinion. 


Real Estate Taxes—Accrual.—Petitioner, a public utility in 
West Virginia, kept its books of account in accordance with 
the uniform classification of accounts for natural gas utilities 
as prescribed by the Public Service Commission of that state. 
Petitioner complied with the Commission’s requirements of 
crediting its account “Taxes Accrued” during each accounting 
period of one month with taxes accrued during such period. 
The Commissioner contends that the taxes in question accrued 
on January 1, 1933, because the ownership of property on 
that date is the event upon which tax liability depends and 
because a lien for such taxes attached on that date. Inasmuch 
as previous to a state statute of 1937, no lien for taxes 
attached to the property of petitioner, and inasmuch as peti- 
tioner’s treatment of tax accruals is considered to be good 
accounting practice, it is held that petitioner’s books correctly 
reflected its income for the fiscal year ended September 30, 
1933.—Godfrey L. Cabot, Inc. v. Commissioner, Decision 10,704 
[CCH]; Docket 91665. 393 CCH { 6595. 


Reorganization.—Prior to December 29, 1930, petitioner 
owned stock in the Managers Corporation. On that date 
Managers, pursuant to a plan theretofore agreed to by it and 
Motors Securities Corporation, transferred to the latter ap- 
proximately 98 per cent of its assets, consisting of common 
stock of Motors Securities and of General Motors, in exchange 
for newly issued class A stock of Motors Securities. Pur- 
suant to the plan, the class A stock was distributed to peti- 
tioner and other stockholders of Managers, and it was 
dissolved. The class A stock was redeemable either in cash 
or in common stock of General Motors which Motors Securi- 
ties had allocated to a special assets account. During the 
taxable year petitioner surrendered 1,250 shares of Motors 
Securities class A stock and received in exchange therefor a 
like number of shares of General Motors common stock. It 
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is held, following Souther, 39 BTA 197, Dec. 10,576, which 
involved the same transactions: 


(1) The distribution of class A stock to petitioner and 
other stockholders of Managers in exchange for their Manag- 
ers stock was made pursuant to a plan of reorganization, and 
under the provisions of section 112 (b) (3) of the Revenue 
Act of 1928 no gain or loss is recognized. The transaction 
came within section 112 (i) (1) (A), acquistion by one corpo- 
ration of substantially all the properties of another corpora- 
tion, and also under section 112 (i) (1) (C), a recapitalization. 
Managers, which owned 30 per cent of Motors Securities, 
was an essential party to the reorganization, and without its 
participation the recapitalization of Motors Securities would 
not have occurred. 

(2) The class A stock of Motors Securities when received 
by petitioner took the same basis for gain or loss as the stock 
of Managers. 

(3) The surrender in 1934 of Motors Securities class A 
stock for General Motors common stock was a distribution 
in partial liquidation within the meaning of section 115 (i) of 
the Revenue Act of 1934 and in accordance with the provi- 
sions of section 115 (c) of that act 100 per cent of the gain is 
to be taken into account in computing taxable net income.— 
Elmer D. Beichler v. Commissioner, Decision 10,766 [CCH]; 
Docket 93127. 40 BTA —, No. 36. 


Reorganization—Gain.— Taxpayer, who was desirous of 
selling stock in a radio station to Columbia Broadcasting 
System, Inc., adopted the following method of accomplishing 
the transfer: He organized a holding company to which he 
transferred the Station stock for that of the holding company. 
Then the holding company organized two separate corpo- 
rations transferring U. S. Treasury notes to each, receiving 
their stock, and distributing it to taxpayer without surrender 
by him of his holding company stock. The value of the U. S. 
securities was about equal to the value of the Station shares 
to be sold. Columbia acquired all the stock in the holding 
company for cash and then -dissolved the holding company, 
thus acquiring the Station stock which was the original 
objective. It is held that the gain realized by taxpayer was 
not tax-free as having been received in a reorganization be- 
cause (1) the completion of the integral plan, not an inter- 
mediate step, determines control under Sec. 112 (b) (5), 1928 
Act; (2) the holding company had no business purpose but 
served only as a conduit for transferring the station shares to 
Columbia; (3) there. was no continuity of interest by the 
holding company in the two separate corporations formed 
by it (the stock having been distributed to taxpayer), the 
new corporations retained no interest in the holding com- 
pany, and taxpayer retained no interest in the holding company. 

Van Fossan dissents, without written opinion.—Sam Pickard 


7. Commissioner, Decision 10,777 [CCH]; Docket 78555, 40 
BTA —, No. 47. 


Sale of Stock Exchange Seat—Basis.—The evidence sus- 
tained taxpayer’s contention that his 32/70ths interest in a 
Stock Exchange seat was his individual property at the time 
of sale in 1935 and the gain or loss was properly computed 
independently of the liquidation of a partnership of which he 
had been a member. The Board determines the cost from 
the evidence. Taxpayer had owned 32 per cent of the seat in 
an old partnership. On dissolution, exclusive use of the seat 
was given to one of the old partners who contributed its use 
to a new partnership composed of only petitioner and that 
other partner, but petitioner retained his interest in the seat.— 
Harris Hyman, Jr. v. Commissioner, Decision 10,739-C [CCH]; 
Docket 95615. Memorandum opinion. 


Stock Redemption as Dividend.—Redemption by a corpo- 
ration in 1933 of its stock which had been issued as a stock 
dividend in 1922 in pursuance of a plan of expansion was not 
essentially equivalent to the distribution of a taxable dividend 
under Sec. 115(g), 1932 Act. The redemption was in further- 
ance of retrenchment following the depression.—Wallace J. 
Stebbins v. Commissioner; Orson B. Stebbins v. Commissioner; 
Fred J. Stebbins v. Commissioner, Decision 10,761-C [CCH]; 
Dockets 90441-90443. Memorandum opinion. 


Trust in Lieu of Alimony.—The income of a trust, estab- 
lished by the taxpayer for the benefit of his divorced wife in 
lieu of alimony, is taxable to him as grantor because the crea- 
tion and continuing operation of the trust discharged his 
legal obligation to support her. Douglas v. Willcuts, 36-1 
ustc J 9002, 296 U. S. 1, and Commissioner v. Hyde, 36-1 ustc 
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7 9156, 82 Fed. (2d) 174, followed. The fact that the decree 
of divorce makes no reference to alimony does not preclude 
the application of the rule, where the court which granted the 
divorce omitted such reference because the court was ap- 
prised of the creation of the trust. Although the taxpayer 
here is under no continuing obligation to make up deficien- 
cies in the income of the trust in order to provide his divorced 
wife with a specific yearly sum, he is nev ertheless taxable on 
such income because it is the continuing operation of the trust 
which discharges his obligation of support. Stephen J. 
Leonard, 36 BTA 563, Dec. 9759, followed.—Rowe B. Metcalf 


v. Commissioner, Decision 10,764 [CCH]; Docket 87328. 40 
BTA —, No. 34. 


Trust Income—Grantor’s Taxability—The grantor was not 
taxable, under Sec. 166 of the 1934 and 1936 Acts, in 1934, 
1935, and 1936 to the date of his death on the income of an 
irrevocable trust where the corpus was to revert to him on 
the death of the beneficiary. He was not taxable under Sec. 
167 of those Acts where (1) he must survive the beneficiary; 
(2) there must be corpus remaining and unexhausted by 
the fixed annual payments to the beneficiary; (3) there must 
be corpus remaining after a directed payment to the bene- 
ficiary’s wife on the death of the beneficiary—Estate of 
Edward Johnson, Deceased, Blanche J. Johnson and The Na- 
tional Bank of Columbus, Exrs. v. Commissioner, Decision 
10,739-H [CCH]; Dockets 93512, 95452. Memorandum 


Opinion, 


Trust Income—Sections 166 and 167 of 1934 Act.—Two 
trusts were created by petitioner, with income payable to his 
wife and four children. One was to terminate 10 years after 
creation, but could be terminated at any time by the bene- 
ficiaries of two-thirds of the income. The other was to 
continue until the grantor’s youngest grandchild reached age 
21, or 21 years after the death of the last survivor of the 
grantor’s children, but could be terminated during the life of 
the grantor by the beneficiaries of three-fifths of the income. 
It is held that the trust income-is not taxable to the grantor 
under section 166 of the Revenue Act of 1934 relative to 
revocable trusts. Meredith Wood, 37 BTA 1065, CCH Dec. 
10,058, affd., 394 CCH § 9550. Under the second trust 10 
per cent of the income was to be retained by the trustee and 
added to corpus. It is held that at most there was a possi- 
bility of reverter and that such income is not accumulated for 
future distribution to the grantor and is not taxable to the 
grantor under section 167 of the Revenue Act of 1934. Wil- 
liam E. Boeing, 37 BTA 178, CCH Dec. 9927. followed.— 
Christopher L. Ward v. Commissioner, Decision 10,771 [CCH]; 
Docket 92240. 40 BTA —, No. 41. 


Trustee’s Commissions—Year Deductible.—Trustee’s com- 
missions were not deductible from the income of trusts in 
1933. The trustee was to receive a percentage of the income 
as its annual fee and principal commission at the beginning 
and termination of the trusts, measured by the amount of 
the corpus. The trusts had no income in 1932 and borrowed 
money with which to pay the inception fee of the trustee in 
that year. The money was repaid by the trust in 1933. It is 
held that for the purpose of computing the distributable in- 
come of the beneficiaries for 1933, the inception fee may not 
be deducted as it is considered to have been paid in 1932.— 
Henry Janssen v. Commissioner; Helen Janssen Wetzel v. Com- 
missioner; Wilhelmina Janssen v. Commissioner; Minnie Jans- 
sen Livingood v. Commissioner, Decision 10,726-F [CCH]; 
Dockets 87006-87009. Memorandum opinion. 


Undistributed Profits Tax—Deficit at End of Taxable Year. 
—Petitioner was not exempt from surtax on undistributed 
profits for 1936, even though a deficit existed at end of the 
year. [From the opinion:] “The stipulated facts show that 
this petitioner had a deficit according to its books at Decem- 
ber 31; 1936 amounting to $3,155.43 and the burden of its 
complaint is that since the corporation has a deficit that it 
should not be compelled to pay the surtax on undistributed 
profits until such deficit is made good. Even if there should 
be a State statutory provision prohibiting the payment of 
dividends because of an existing deficit it would not prevent 
the imposition of the surtax upon undistributed profits as 
section 14 [1936 Act] makes no exception with respect to 
corporations under such a disability.” Crane Johnson Co., 
38 BTA 91355, followed.—McBride’s, Inc. v. Commissioner, 


Decision 10,769-F [CCH]; Docket 94264. Memorandum 
opinion. 
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Worthless Stock—Basis.—Petitioner acquired 7 shares of 
common stock of Onderdonk Estate and 3 shares of common 
stock of Rubber-on-Metal Welding Corporation for cash at 
a cost of $1,000, and 10 shares of Onderdonk common, 59 
shares of Onderdonk preferred, 17 shares of Ver Planck 
Estate common and 23 shares of Ver Planck Estate preferred 
by will or intestacy from his mother’s estate. Onderdonk 
Estate (a corporation) owned most of the stock of Ver 
Planck Estate (a corporation) which owned the stock of 
Van Dyck Estate (a corporation) whose chief asset was a 
royalty contract with Rubber-on-Metal Welding Corpora- 
tion, most of whose stock was owned by an individual who 
was president of, or an active officer in, all of the corpora- 
tions, and the owner of the patents upon which the royalty 
contract was based. A corporation which was paying the 
royalties on the patent process for adhering rubber on metal 
notified Van Dyck in 1931 that it had developed its own 
process and would no longer use Van Dyck’s process and 
would cease paying royalties. Petitioner, who was vice- 
president or secretary of all of most of the corporations until 
some time in 1931 felt that the stock still had value because 
of the ownership of the process. In 1933, after having failed 
in an attempt to sell the stock, and realizing that there was 
no possibility of bringing suit for recovery of royalties or 
damages under the royalty contract, he determined that the 
stock was worthless in 1933. This determination is sustained, 
and deduction is allowed in the amount of $1,000 for the 
stock which he purchased, but where Sec. 113(a)(5), 1932 
Act, provides that the basis for gain or loss on the disposition 
of property acquired by will or intestacy is “the fair market 
value of the property at the time of distribution to the tax- 
payer,” and no such value is shown by petitioner, no deduc- 
tion is allowable with respect to the stock acquired by will or 
intestacy.—James Wright and Helen Wright (Husband and 
Vife) v. Commissioner, Decision 10,770-A [CCH]; Docket 
88657. Memorandum opinion. 


Bureau of Internal Revenue 


Capital Assets—Insurance Companies.—G. C. M. 21497 
(I. R. B. 1939-35, 10), which holds that a bank, mortgage 
finance company, or a building and loan association which 
is offering for sale parcels of real estate on which it has 
been compelled to foreclose is holding property “primarily 
for sale to customers in the ordinary course of * * * trade 
or business,” within the provisions of section 117(b) of the 
Revenue Acts of 1934 and 1936, and that the gains or losses 
incurred on such sales are to be treated as ordinary gains 
or losses and not as capital gains or losses, is applicable 
under similar circumstances to insurance companies other 


than life insurance companies.—I. T. 3336, 1939-48-10104 
(p. 9). 


Capital Assets—Insurance Companies.—G. C. M. 21497 
the year ended June 30, 1939, was not filed until after August 
31, 1939, and no application for an extension of time for filing 
such return was made, the elective declared value shown on 
the return may not be used in determining the capital stock 
tax liability for that year. 

Where the adjusted declared value shown in the capital 
stock tax return for the year ended June 30, 1939, is a minus 
amount, such minus amount must be used as the base for 
computing the adjusted declared value for the taxable year 
ending June 30, 1940.—C. S. T. 10, 1939-47-10101 (p. 21). 


Exemptions—Social Clubs.—The M Club leased its physical 
property to another club and discontinued operations. It is | 
not supported by membership dues, fees, and assessments 
and is deriving all of its income from its lease. Held, the 
M Club is not entitled to exemption from federal income 
taxation under section 101(9) of the Internal Revenue Code 


and similar provisions of the Revenue Acts of 1936 and 1938. 
—I. T. 3339, 1939-50-10117 (p. 2). 


Stamp Tax—Conveyance of Realty.—An oil and gas lease, 
covering lands in Oklahoma, for a specified term and as long 
thereafter as oil or gas is produced from the leased lands 


does not constitute a conveyance of realty subject to stamp 
tax.—G. C. M. 21702, 1939-49-10115 (p. 7). 


Taxes of Foreign Countries—Union of South Africa.—The 
Union of South Africa satisfies the similar credit requirement 


of section 131(a)3 of the Internal Revenue Code.—I. T. 333, 
1939-49-10112 (p. 2). 
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